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READER 


1s, reatiſe having been ſo much 
approved by ſome Pe 


And that not 'only according to the Title 
Page, for the "uſe and benefit of 'the Con- 
veyancer, Wt alſo of the Circuit Lawyer, 
and the young Student at the Inns of Court. 
If all, or either of them, ſhall findas 
much ſatis fattion in the peruſal thereof , 


as the Collefor found delight in Compi- J 


ling it, he will think himſelf moſt amply 
rewarded for his Labour. There is no more 
to be ſaid, bit only *tis his Requeſt ( the 
very ſame which Braton made) to the 
Reader ; Ut fiquid ſuperfluum vel per. 
m poſitum in hoc opere invenetit”; 
ilud corrigat, & emendet, vel conniven- 
tibus oculis pertranſeat ; cum omnia ha- 
bere 1n 'memoria, & in nullo peccare, Di- 
vinum fit potius, quam Humanum, 


He ow W, SY THE 


rſons learned © 
in the Laws. England, that the Author. 
hay preſumed to expoſe it to publick view; 
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H E Dominion, Property or Ownerſhip of Lands 
( which uſually is diſtributed according to the, 
Laws of England, into Eſtares for Years , fox 
Life, in Tail and Fee ſimple) may be aliencd or 

' transferred from one man to another by Eleven manner of 

ways, or Conveyances ; Viz, 

(1) By Feoffment. (2) By Grant. (3)By Fine,which is 

a Feoffment of Record, (4) By Common Recovery,which is 
FF a Common Conveyance,and is in the nature of a Feoffment 
F of Record. (5) By Exchange,which is in nature or 'a Grant, 

| (6) By Releaſe to a particular Tenant,which is in the nacure 

of a Grant. (7 )By Confirmation to a particular Tenant,which 
is'alfo in the Nature of a Grant. (8) By Grant of a Re- 
verſion or Remainder,with Attornment of the particular Te- 
nant. (9) By Surrender wade by the particular Tenant of 

Lands orTenements for life or years.{10)By Bargain and Sale, 

by Deed indenfed and irirolled, Ordained by the Statute of 

27 H.8.c.16., (11) By Deviſe by Cuſtom of ſome particular 

Place, or by Will in Writing generally by Authority of Par- 

liament, Of theſe ſeveral ways,or Conveyances; my defign 

js to treat in the following Sheets, as they are by me before 
ſet down : Bur before 1 do fo, I ſhall offer the Reader ſome 

Obſervations relating to Conveyanices and Fraudulent Deeds: 

And they are ſuch as follow, 
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fo +" T ER 1. 
1. The Word [ Aliened] gomes from Alienare,that is,Alie- 
num facere, vel ex noſtre Dominio in alienum rransferre, ſive 
» "Rem aliquam" in Dominium alterius transferre, as fairh Sw 
'" Edw, Cokein his Comment on Littleton, Sef.179,f0.1 18.6. 
And Cowtel in his Iaterpreter tells us thus : To Alien, fig- 
nifierh as much as to transfer the property of any thing unto 
another man : To Alien in Mertmain,is to make over Lands 
or Tenements to a Religious Company, or other Body Poli 
rick. Stanf.Prerog.£48. To Alien in Fee, is to fell the Fee 
ſimple of any Land, or Tenement , or of any Incorporeal 
Right, In the Civil Lawid/ienation is thus defined, Ef 
Alienatio omnis Aus, ptr quem Dominium transfertur, c. 5. 
2.3. 1. Or as Gothofred glofſeth on the Text , Alienation" 
werbo omnis Aus intelligitur , per quem Dommium tranſ- 
fertur, and cites for it D. 50. 16.28. and Dog 0.16.67. de - 
wverb. ſignif. As for the Canon-Law , the Word Alienatio 
continet Conceſſionem, Donationem,& Permutationem. C nulls 
diceat de veb. Ectle}. alien. wel non: | 
2. Sir Edward Coke makes a difference betwixt the Words 
Transfertur and Alienetur , the: former is- a more general 
word than the latter ; for Alienare is regularly intended of 
the AR of the party; but Transferre comprehendeth alſo 
Atts in Law, as Deſcents, Eſcheats,and the like. Comment on 
the Stat. of Weſtm. 2.cap.2.4.f0.406. | 
3. Fraudulent Aſſurances, or Conveyances of Lands or 
Goods to deceive Creditors, ſhall be void, and the Creditors 
ſhall-bave execution thereof , ms if no ſuch Gift had been 
made, 5o E.3.c.6. 
4+ Every Gift, Grant, Bargain and Conveyance of Lands 
or Chattels, or of a Leaſe, Rent, Common, or other Profits our 
of-them; had or made, for the defrauding of any perſons jaſt 
Action, ſhall be void againſt thac per ſon, his Heirs,Executors 
&c. 13 Eliz.c,s. But this ARt extends not ro Common Re» 
coveries, nor Vouchers in a Formedon, nor to any Giſt, &c. 
bona fide, and upon good Conſideration to any perſon , not: 
LG knowing of the Fraud. | ; 

5. Every Conveyance,Grant Charge, Leaſe,Eftate,Incum- 
brance or Limirztion of uſe of Lands, Tenements or Here- 
ditaments made for defrauding of Purchaſers of the Land 
it ſelf, or any part or profir out of it, ſhall be void againſt 
the perſon ſo purchaſing for Mony , or other good Conſide- 
ration, and againſt all claiming under bim, 27 Eliz. :. 4 
Bur this AQ extenderh not to the avoiding of any Grant,&c. 
on good Conſideration and bens fide. 
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6. If aby ſuch Cotveyance, &c. be made with a Clauſe of 
Revocation, or Alteration at his pleaſure, by Writing ; and 
after he ſhall bargain, demiſe, ſell, grant, convey or charge 
. the ſame'Lands, &c. for Mony or other good Conſideration 
(rhe Conveyance not revoked nor altered) then ſuch Con- 
veyance , &c. ſhall be void againſt the Bargainecs, &c. and 
all Claiming under them ; lawful Morrgages only excepred, 
27 Eliz.c.4. 

- 7+ No Deed or Conveyance ſhall be deemed to be bon# 
fe within the Proviſo of 13 Eliz.c.1 5. that is accompanied 
with any Truſt; for the Proviſo ſaith, Upon good Conſidera- 
Fon, and bond fide, ſo as: good Conifideration doth nor ſerve, 
" If it be not alſo bond fide, Co.Lib. 3.Twine's Caſe. 

8. No Purchafor can avoid a precedent Conveyance made 
by Fraud, but he that is a Purchafor for Mony , or other 
valuable Confideration paid : For Conſideration of Blood is 
a good Conſideration ; but hotYuch a Conſideration as is 
intended by the Statute of 27 Eliz. c.4. for valuable Conſt- 
deration is only good Conſideration by the ſame AR, Co. 
ibid, | 

9. The Statute of 29 Eliz. hath made voluntary. Eſtates 
made with power of Revocation, as to Purchaſors, in equa! 
degree with Conveyances made by Fraud and Covin, to 
detraud Purchaſors, Co. ibid. | 

10. A fraudulent Deed is avoidable by a Purchaſor, not- 
withſtanding Notice; as it 4. makes a fraudulent Convey- 
ance of his Lands to deceive a Purchaſor againſt the Starute 
, of 27 Eliz, and continueth in poſſeſſon, and is reputed as 
Owner; B. entreth into Communication with 4. for the 
purchaſe, and by accident B. hath notice of this fraudulent 
Conveyance: Netwithſtanding he concludes with 4. and 
takes his Aſſurance : In rhis Caſe B.. ſhall avoid the 
faid fraudulent Conveyance , by the ſaid AQ, notwitk- 
ſtanding the Notice ; for the AQ by expreſs words hatk 
made the fraudulent Conveyance void, as.to the Purchaſer, 
Co. Lib,g. Gooche's Caſe. 

- It. if a Father mwaketh a Leaſe of tris Land by. Fraud, 
anddies ; the Son ſells the Land, knowing or not knowing 
it, the Vendee ſhall avoid it. So if the Father makes 2 
Leaſe to the Son,who aſſignerh it over by Fraud ; the Father 
dics, the Son ſells che Land, the Vendee ſhall avoid ic , Co. 
Lib.6, Burrd!Ps Caſe, 
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12+ A man,” who is of ſmall Capacity, and not able to- 
goverti his Lands that deſcend unto him, and being diſpoſed 
ro Riot and Diforder, by the mediation of his Friends , by 
open A conveys his Lands to them upon Truſt and Confi- 
gence, that he ſhall take the Profits for his maintenance; 
and that he ſhall have no pewer to waſte and conſume them; 
and after, he being ſeduced by deceitful and covetous per- 
ſons, bargained for ſmall'Sums his Lands of great value; 
this Bargain, altho* it were for Mony, was holden to be out 
of the Statute of 27 Eliz.c.4. for this Actwas made againſt 
all Fraud-and Deceit, and ſhall not aid any Purchaſor that 
cometh not to rhe Lands for good Conſiderations lawfully, 
without Fraud or Deceit, Co.Lib.3.Twine's Caſe. 


Note, That, by the Civil-Eaw of the Romans, Unthrifts 


or Prodigal perſons (that know no time, nor end of ſpend- 
ing, but riot or laviſh out their Goods withour all diſcretion) 
are forbidden to make their Teftaments, or todiſpoſe of their 
Eſtates any other ways; InFir. 2. 12.2 D. 28.118 D. 50. 
1 7e40. £.$.70.1 D. 29. 10.1 D.27.10,15.-1 D.27.10,8 6.1. 
Ulpian. tit. 12. de Curatoribus, Zieglerus de juribus Majeſta» 
tis, Lib.1.c.48.1. 3,4.Swinburn in his Treatiſe of Teſtaments 
and laſt Wills, Part 2.. SefF.24. The Law of the Xil. Tables 
runs thus, U? qui prodiges exiſterct, ei pretor cauſa cognits 
bonis-ſuis interdiceret ; inque ipſius pecunia Agnatorum Gene 
tiliumque poteſias eſſet. 


13, An Afgnment of a Leaſe, where the Aſſignor keeps' 


poſſeſhon, is fraudulent , and ſuch Fraud may be averred; 
Fentris Rep.1 Part f0.32.9,3 3 7» Anouymns. 


14. There is a difference between a Conveyance at rhe ' 


Common Law,and a Conveyance to Uſes: Atthe Common- 


Law, the Heir-cannot take where the Anceſtor could not ;; 


but otherwyſe it is in caſes of Uſes,YVentru Rep. 1 Part {0.37 3. 
Pibus verſus Mitford. 2 Rolls 794. Co. Lib. 1. Shellie's 
Caſe. 

T5. The Modern way of Conveyancing , to prevent the 
contingent Eſtate, is to make Feoffments, &c. to the uſe'of 
the Husband, &c. for Life, Remainder ro the uſe of the 


Feoffees for the Life of the Husband,&c. for life, and ſo ow» 
to contingent Remainders. And the more Modern ways have 


been, to make the fiſt Eflate but for Years; but in both 
Caſes, he which hath the firſt Eſtate, cannot deſtroy the 
Remainders, Yentris Rep, 1 Part, fo, 189. Lloyd verſus 
Brooking. M 
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16. Whenſoever the Anceſtor,by any Gift or Conveyance, 
takes an Eſtate for Life, and after a Limitation is made to 
His right Heirs; the right Heirs ſhall not be Purchaſors, 
Co.Lir. f0.22.6. Co.Lib.1. fo, 104. Shellie's Caſe , & Lib. 2. 
Bingham's Caſe, fo. g1. Co.Lit. 319.5. Hobarts Rep.fo.30. 
Counden verſus Clerke, Trin, 31 Eliz. inter Fenwick & Mit- 
ford in Banco Regis , Cro.1 Part, fo. 33 4. Friderick wer, 
Friderick , Cro. 3 Part, fo. 24. Hodgzckinſon verſus Whood, 
Its ſaid in YVentrs's Reports, That a man cannot by Convey- 
ance at Common-Law , by Limitation of Uſes , or Deviſe, 
make his right Heir a Purchaſor , 1/# Part, fo. 372, 376. 
Pibus verſus Mitford. *Yet:Hcirs of the Body of his ſecond 
Wife, baving-la Son by the firſt, iy/4 good Name of Purchaſe, 
Thid. Vide morein YVentru's Reports 2 Part, fo.31 3. Burchet 
verſus Durdant , and in Rolls Abridgm.2 Part 253, Pawſey 
verſus Lowther. 
17. A Voluntary Conveyance , defeQive at Commen- Law, 


- ts very rarely relieved in the Court of -Chancery , Pentris 


Rep. 2 Part, Bonham verſ. Newcombe. 

1 8.Conveyances at the Common:Law (not ſuch as operate 
by virtue of Uſes, or Surrenders of Copyholds ) diveſt the 
Eſtateout of him that makes. them immediately, and pur it 
in the party to whom ſuch Conveyance is made, tho'in his 
abſence, or without his notice, - till he ſhews his Diſagree. 
ment, YVentris Rep.2 Part, fo.201. Thompſon verſus Leach. 

19.1f a man ſettles his Eſtate upon his Coulin by Fine and 
Recovery, and after ſell ic to F.S. -fora valuable Confidera- 
rion, the Settlement is fraudulent-as to the Purchaſor,Sider- 
fm 1 Part, fo.13 3. Proagers verſ, Langham. 

20. A Conveyance fraudulent in the Creation, may be- 
come good by a matter ex poſt fao: Asif a man makes 2 
Feoffment by Covin, whoſe Feoffee makes a Feoffment for 
Valuable Conſideration ; the Feoffee of the firſt Feoffee ſhall 
retain the Land , and not the Feoffee of the firſt PFeoffor : 
For tho' the Eſtate of the firſt Feoffee in its creation is Co- 
vinous, and ſo voidable ; yet when he infeoffs one on Valua- 
ble Conſideration, this ſhall be preferred before -the latter, 


Siderfin 1. Part, fo.134- Prodgers ver. Langham, 
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The Firſt Conyeyance, by way of Peoff- 


ment, 


Eoffment ſignifieth in our Common Law , any Gift or 

Grant of any Honours, Caft!es, Mannors, Meſſuages, 
Lands, -or- other Corporeal or Immoveable things of like 
nature , unto another in Feeefimple , that is, 'to him and 
his Heirs for ever, by the delivery of Seifin and Poſſeſſion of 
the Thing given, whether that Gift be by Word,or Writing, 
Weſt.Part 1, Symbol. Lib.z. Sef.280. Expoſition of Terms of 
Law » tit.. Feoffment. Minfhaw's DiFionary p.296. tit. 
Feoffment. - © | 
. Linery of Seiſin (which is an Incident inſeparable to a 
Feoffment)is 2 Solemnity that theLaw requireth for the paſſing 
of a Freehold of Lands or Tenements, or other things Cor- 
poreal, unto one that hath Right, or a probability of Righe 
unto them, Co. Lit. 48.4. Cowell's Interpreter, tit. Livery 
of Seiſin. Expoſition of Terms of Law, tit. Livery of Seiſin. 


I. Obferwations. 


. 1. Feoffment, | Feoffamentam,) by the Opinion of ſome 
Writers, is deſcended. from the Gortiſh word [ Feudum] which 
you have interpreted in| Fee,] and fignifieth [ Dinationem 
feudi, \ as Cowell informeth us : And Sir Edward Coke ſays, 
Feoffment is derived of the word of Art Feodum & quia eft 
Donatio Feoai : For the ancient + Writers of the Law called 
3 Feoffment, Donatio , of the Verb as or.dedi , which is the 
apteſt word of Feoffment. And that word Ephron uſed,when he 
infeoffed Avraham, ſaying, 7 give thee-the Field of Mach- 
pelab, over againſ# Mamre, and the Cavyt therein 1 give 
thee;and all tht Trees in the Field,and the Borders round about. 
All which were ſure unto Abraham, for a Poſſeſſion, in the 
preſence of many Witneſſes. s 
2. A Feoffment is the ancient and moſt neceſſary Convey- 
ance, both for that it"is ſolemn and publick , and- therefore 
beſt remembred and proved, and alſo that it cleareth all Di/- 
ſerſins, Abatements, Intruſions, and other wrongful or defeaſible 
Eſtates, where the Entry of the Feoffor is lawful , which 
neither Fine, Recovery, or Bargain, or Sale by Becd indented 
or inrolled doth, Ca.Lit, fo.9.9, & 
, 3. Regu- 


Guide to'the Coniveyancer; 

:3+ (Regularly a Feoffment bars the,Feoffor of all preſent 
Rights, and all future Rights or Poſſeſſions, arifing from, 
Cauſes preceding the Feoffment. Hobarts Ropers * 
337, 338. Sheffield verſus Ratcliff, Co. Lib.1. Albanies 
Caſe. 

.4+ A Feoffment when it is in Writing, it is called a 
Deed of Feoffment ; and: in every Feoffment the Giver is 
called the Feoffor [| Feoffator ] and he that receiveth by virtue 
thereef the Feoffee [ Feoff atus.] And Littleton faith, That 
the proper difference between a Feoffor and a Donor is, 
+u the Feoffor giveth in Fee. fimple, the Dovor in Fee Tail, 
Lib. I. c.6, 
© $F. If one make a gift in Tail, or a Leaſe for Term of 
Life, or of another Man's Life, it behoves to give Livery 
and ſcjzin, or elſe nothing paſſeth by the Grant, Expoſe- 
tion of Terzs of Law, Tit, Feoffment Doffor and Stud. 
Lib.1c. 7. f..1.4+ b, 

6. If a leſſer Eſtate than Fee-fimple be given, and Li» 
yery and Scizin made, it is not called properly a Feoff- 
ment, except the Fee-fimple be conveyed ; But improper- 
ly it may be called a Feoffment, when an Eſtate of Free» 
hold only doth paſs, Coe Li#t. 9. 4+ 

7. Ina Deed of Feoffment, or other Conveyance, there 
be two principal parts, the Premiſſes, and the Habendum. 
The Office of the Premiſles is to expreſs the name of the 
Feoffor, or Grantor, the Feoffee, or Grantee, and the thing 
granted, or to be granted, Co. Litt. 6, 8. The Office of the 
Habendum is to limit the Eſtate, ſo that the general Im- 
plication of the Eftate, which by conſtruttion of Law paſ- 
ſeth in the Premiſles, is by the Habendum controlled and 
qualified; As in.a Leaſe to two perſons, the Habendum to 
one for Life, Remainder to the other for Life, altereth the 
general implication of the Joynt-Tenancy in the Freehold, 
which. ſhould paſs by the Premiſſes, if the Habendum were 
not, Co. Lib.2.g5. Bucklers Caſe, Cowells Interpreter, tit. 
Habendum; wide Co.Litt. f.183.4.b.190. b. Littleton $.298. 
Plowd. Com. in Throgmortons Caſe, Cro. 1. part $85. Buck- 
ler werſ. Hardy. | 

8. Incaſe a man confirms an Eftate for Life. in Land in 
the Premiſſes of the Deed, and the Habendumn is in this 
fort, To have and to hold to him and hs Heirs, this ſhall - 
enlarge his Eſtate, and create in him a Fee- ſimple, Co. Life. 
f. 299. 4. wherein is to be noted, That the Habendum, and 
the Premiſſes do in ſubſtance well agree rogether, and = 
B 4 we 
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the Hahendum may enlarge the Premiſles, but not abridge 


rhe ſame. 

9. A Man purchaſing Lands or Tenements in Fee-fimple, 

he ought to have in his Purchaſe, Td have and to hold to 
him, and to his Heirs, for theſe words [his Heirs] make the 
Eſtate of Inheritance. For if he Purchaſe Lands by theſe 
words ; To have, and to hold to him fore ever; or by theſe 
words, To have and to hold to him, and his 4ſfigns for 
wer : In theſe two Caſes, he hath bur an Eſtate for term 
of Life, for want of theſe words [ his Heirs ] which words 
only make an Eſtate of Inheritance in all Feoffments and 
Grants, Littleton F. 1. 

10. Littlcton ſaying,” That theſe words [his Heirs) make 
an Eftate of Inherirance in all Feoffments and Grants, 
neceſſarily implieth, that this Rule extendeth not. (1) To 

aft Wills, and Teſtaments. (2 Not toa Fine ſur Coni- 
5 de droit come ceo que il ad de ſon adroit, (3) Not 
to certain Releaſes. (4) Nor to a Recovery. -(s) Nor 
to a Creation of Nobility by Writ, Co. Litr; f. 9.6. 

11. A Joyntenant caunot infeoff his Companion. Noy of 
Lincolns Inn, cap. 31. of Feoffment ; and Coke in his Come 
ment on Littleton $. 625. f. 335. 4. puts this Cale, Iftwa 
Joyntenants be, and one of them infeoff , his Compa- 
nion and a Stranger, and make Livery to the Stranger, this 
ſhall-veſt only in the Stranger, becauſe the Livery cannot 
enure to his Companion, Yide Perkins $. 197. tir. Feoff- 
ments, 

12, A Man cannot infeoff his own Wiſe ; for that his 
Wife, and he be but one perſon'in Law, Littleton F. 168, 
And Coke in his Comment on 'that Section ſays, that al- 
though by no Coveyance at the ' Common Law , a Man 
could during the Coverture, cicher in Poſſeſſion, Reverſion, 
or Remainder Jimit an Eſtate to his Wife ; yet ® Man may 
by his Deed covenant' with others, to ſtand ſciſed ro the uſe 
of his Wife, or make a Feoffment, or other Conveyance to 
the uſe of his Wife, and now the Eſtate is executed ro ſuch 
uſes by the Statute of 27 H. 8. c, 10. for gn uſe is but a 
Truſt and Confidence, which by ſuch a Man might be li- 
mited by the Husband to the Wife But a Man cannot 
Covenant with his Wite to ſtand ſeiſed to her uſe, becauſe 
he cannot Covenant with her for the Reaſon above> 
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13- A Copartner' may make a Feoffment of his part, or 
Relcaſe, Noy 6.c.31.0f Froffments. | 

14. A Difſeiſor cannot infeoff the Diſleiſee ; for his 
Entry is lawful vpon the Diſſeiſor, Noy. 

15. Livery of Seiſm is a Teſtimonial of the willing de. - 
parting by him, who makes the Livery, from the x Fon 
whereof Livery is made : And the receiving of the Livery 
is a willing acceptance by the other party, of that whereof 
the other hath difmiſſed himſelf: And was invented as an 
open and notorious thing, by means whereof the Com- 
mon People might have knowledge of the paſſing, or alte- 
ration of Eſtates from Man to Man , that thereby they 
might be the better able ro try in whom the Right, and 
poſſeſſion of Lands and Tenements were, if they ſhould be 
impanelled in Juries, or otherwiſe have to do concerning 
the ſame. Expoſition of Terms of Law, Tit. Livery of 
Seiſin, 

16. The Common manner of Delivery of Secifin is after 
this manner : If it be in the open Field, where is no Buil- 
ding or Houſe, then one that can Read taketh che Writing 
in his Hand, if the Eſtate ſhall paſs by Deed, and de- 
clareth to the ſtanders by , the Cauſe of their mecting 
there together, &c. and then openly. readeth the Deed, or 
declareth the effet thereof in Engliſh, and after that is 
Sealed, the party who is to depart from the Gounds, takerh 
the Deed in his Hands, together with a clod of the Earth, 
and Twigs or Bough if any be there, and all this he deli- 
vereth to the other purty in the name of Poſſeſſion, or Sei- 
fin according tothe Form, or Effet of the Deed, which 
before them was there read or declared. Burt if there be a 
Dvelling-houſe, or Building upon the Land, thea this is 
done there at the Door of the ſame, none being left at 
that time within the Houſe; and the party delivererh all 
the aforeſaid, rogether with the Ring of the Door, in the 
name of Seifin or Poſſeſſion, and he that receiverh the Li» 
very entreth in firſt alone , and ſhutteth to the Door, and 
preſently openerh it again, and letreth chem in, &c. If it 


be a Houſe whereto is no Land or Ground, the Livery is 


made, and Poſſeſſion taken by the delivery of the Ring of 
the Door, and Decd only. And where it is without Deed ; 
either of Lands or Tenements , there the Party declareth 
by word of Mouth before Witneſs, the Eſtate that he mean- 
eth to depart with, and then delivereth Sciſin or Poſſeſſion, 
ig manner as aforclaid. And ſo the Lan), or Tenement 
Ts | doth 
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doth paſs as well. where there is no Deed, as by-Deed, ind 
That by farce of Livery of Scifin. Expſitian . of Terms of 
Law, tit. Livery of Seiſin. Of wþis matteree more in Coe. 
Litt. 48. a. Lib. 9. 137. b. Tyhoroubgonds Caſe, Lib. 6, 
Sharps Caſe, f. 26. Cro. t. part. Gibbon wverſ. Cordell, and 
Mills werſ. Snowball, Cro. 2. pare” 80.- YVaughau  verſ. 
Holder, Perkins $. 209, 210, tit. Feoffinents. 

L7. There be two kinds of Livery of Seilin, viz. A Li- 
very in Deed, and a Livery in Law. A Livery ia Deed 
is as before deſcribed. A Livery in Law is, when the 
| Feoffor ſaith ro the Feoffee, being in view of th2 Houſe or 
Land, [1 give you yonder Land , to you and your Heiry, 
and go Enter into the ſame, and take Poſſeſſion thereof ac- 
cordingly,!) and the Feoffee doth accordingly in tke Life of - 
the. Feoffor Enter, this is a good Froffment ; bur it either 
Feoffor or Feeffee dye before Entry, the Livery is void, Co, 
Litt. 48. b. 

18. It was agreed in' Grays Inn by Mr. Snazge at his 
Reading there in Summer, Anno 1574. That if a Feoffor 
deliver the Dced in the view of the Land, in the name of 
Seifin, that is good, becauſe that he hath a Poſſeſſion in 
kimſelf; but otherwiſe it is of an Attorney, for he muſt go 
to the Land , and take Poſſeſſion himſelt, before he can 
give PolleſTion to another , according to the words of his 
Warram,&c. 

19. Livery may not be made of an Eſtate to begin in 
Futkro, for no Eitate in Frank Tenement may be given in 
Futuro, but ſhall take effe& preſently by Livery and Seilin, 
Co, Litt.217. 8. Co. Lib. 5.f. 93; Barwicks Calc. 

20,Neither the Feoffor being abſent can make Livery,nor 
the Feoffee being abſent can rake Livery, but by Warrant 
of Attorney by Deed, and not by parol , becauſe. it con- 
cerueth matter of Freehold, Co. Late. 48. 6. 

21. An Artorney to deliver Sciſin muſt purſue his War- 
rant, otherwiſe he doth not deliver Seifin, by force of the 
Deed. Now his Authority is twofold, exprefled in his War- 
zant, and implied in Law, both which he muſt purſue, 
Co. Litt. 52. 4. Lotd Bacon in his Elements of the Com- 
gon Law ,of Evugland, Reg. 16. þ. 60, 61, Edit. 1639 
Perkins I. 118. 

22, If the Attorney do the Command of his Maſter and 
more, yet ſhall it be good for that which hath Reference 
gato bis Commandment, and void for the reſt ; as put caſe, 
Þ he Warrant of Attorney be to make Livery of Seiſin un- 

to 
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to one Man, and the Attorney make Livery of Seifin to. 
Two, it is good. to him to whom the Warranr doth extend, 
and void unto the other. And fo it is, If the Warrant of 
Attorney be to tnkke Livery of Seiſin of black Acre, ſand 
the Atrorney mgke Livery of Seifin of white Acre fand 
black Acre, in thhs Caſc all is not void, for it is for 
black Acre, and, the Reaſon is, becauſe the Attorney hath 
done all the Comimnandment of his Maſter and more, Per- 
kins F. 189. tity Feofiments. - 

23. Albeit fe Warrant of Attorney be indefinite, with» 
- out Limiratio'F of #y time , yet the Law preſcribeth a 
time; that is, in the Life time ef him that made the Deed,» 
bur the Death not only of rhe Feoffor, but of the Feoffte 
alſo, is a countermand in Law of the Letter of. Attorney, 
and the Deed it ſelf is become of none effe, e in 
this Caſe nothing doth paſs before Livery of 'Scifan, Co. 
Litt. f, $2. b. RE. ; 
2.4. In caſe a Charter of Feoffment be made, and a Let 
ter of Attorney to four or three joyntly and ſeverally to 
deliver Seifin, two of them cannot make Livery, becauſe it 
is neither by them four or three joyntly , nor any of them 
ſeverally, 38 H.8. Dyer 62. 4. Co. Lift. 181.6. 

25. If a Letter of Atrorney be made to enfer into all, 


or any part of Lands in the name of the whole, and to_.» 


make Livery ; the Attorney may Enter into any part, 
tho in the Poſſeſſion of ſeveral Tenants, -and make Livery 
ſeyerally. Hardres Reports f. 314. Samuel Friend war(. 
John Drury. 
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Solution, 


- 


Gutde'to the Conveyancer; 
II. Queſtions with their Reſolutions. 


1.. A Feoffment of Lauds being mule upm Condition, 
That if the Feoffor, or his Heirs pay ſuch a Sum of Money, 
that he may Re-enter, and dies, leaving @ Daughttr who 
paid the Money, and then a Son is Born, Whether the Daugh- 
ter ſball retaln the Lands againſt the Son ? 

Upon an Aſſembly of all the Juſtices and Barons , 
The Caſe was propounded before them by Hide Chiet- Ju- 
Nice, which had been Argued before the two Chief Juſtices 
and Chief Baron, being the Caſe of on? Kirton, referred 
unto them out of the Court of Wards. A Man Mortgageth 
upon Condition, That if he or. his Heirs repay 100 0. at 
ſuch a day., he ſhall Re.enter; Hz dies leaving Iſſue a 
Daughter only, his Wif: being Priviement enſeint with 2 
Son, th: Daughter and Heir at the day payy the/ 100 /. 
aud afterwards the Son is Born; Whether the Son ſhall Enter 
upon the Siſter, or if ſhe ſhall rerain the Land for ever, 
was the Queſtion ? Yide Coke 1. Rep. f. 99. Shellits Cale. 
That the Daughter whi:h paid the Money ſhall retain it; 
for- Qui ſentis onue ſentire debet & commodum. And 9 H.7. 
21. by Wood, That if the Davghter enter for. a Condition 
broken, and afterward a Son is Born, the Son ſhall not take 
advantage, &c. becauſe he hath nut any Right at the time 
of his Entry. And it. was held by Hide Chief Juſtice, 
Walter Chief Baron, Denham, Hutton, Whit!ogg, Harvey, 
Zelwverton and Croke, That the Siſter ſhall retain it againſt 
the Son Born, after performance of the Condition ; for, in 
as much as ſhe paid the Money (and if ſhe had not paid 


. It, the Land had been loſt) if ſhe could not retain the 


Land againſt the Son, ſhe hath no remedy for the Money ; 
and by payment thereof ſhe hath gained the Land , and is 
In as a Purchaſor,alth6 ſhe were intitled thereto by the Con- 
ditien , and as Heir, and ſhe ſhall retain it as ſhe ſhall 
the perquiſite of a Villain, and as Land gained by her Vi- 
gilancy ; for otherwiſe it ſhould be loſt ro both, and ſhe 
ould loſe both Land and Money. Therefore the Law 
wills that ſhe ſhall retain the Land, Co. 3, part. f. 87. 
Kirtons Caſe, in the Coyrt of Wards, Vide Hsbarts Reps. 
#- 3. Young v. Radford, 'Cro.3. part, Reeve wv. Malſter and 
Barew f. 412. 9 H. 7.15. Carters Rep. f. 190.\ Craw v. 
Ramſey, Co. Lib. 1+ f. 99. Shellies Calc, 

2, Baron, 
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2: Baron ſciſed in Fre, makes # Ferofſment to the uſe of 
himſelf and Feme, and to the Heirs of the Survivor of them, 
. and afterwards makes a Feefſment of the ſame Land, and 

dies ; the Feme Enters, Whether the Feefſmynt of the Baren 
hath deflrozed the Contingent nſe of the Fee ? 

Upon an Eſpecial Verdi& in the Exchequer was this Caſe 
Tried. A Man ſciſed of Lanes, conveys it by Fecfiment ro 
the uſe of himſelf and his Wiſe, and to the Heirs of the 
Survivor of them. The Husband afterwards makes a Feoff- 
ment of this Land and dies, the Wife Enters and Infeoffe 
a Strarger, and dies. The Queſtion was, Whether by the 


Wifes Entry the Fee ſhall veſt in her Smyiving, fo as her 


Iſue ſhall enjoy it? Aud it was adjudged, Thar this Feoff- 
ment of the Husdard hath ceſiroyed this future Contins 
gent uſe cf the Fee ;, for whatſoever cannot accrue at the 
time of the Death of the parity who firſt dieth, cannoc 
aſterwards by any AQ te revived, but is abſolutely ex- 
tinguiſhed, Cro. 3. part f. 102,103. Bigges %. Smith inthe 
Exchequer-c hamber, Vide Cro.1. part 630. Fl. 25. Smith wv, 
Beley. 

3. Whether an Infant ,Tenant in Tail of Land in Gavil- 
kind, can make a diſcontinuance by his Feoff ment? 

Treſpaſs, Upon Evidence the Caſe was, Infant Tenant 
im Tail of Land in Gavil-kind ( where the Cuſtom wes, 
that an Infant above the age of 15 years, might wake a 
Feoffment of his Land, and bird bimſelf ) made a Feoff- 
ment cf the Land Intailed. The Queſtion was ? Whether 
this Feoffment were a diſcontinuance, and ſhould bind the 
Infant. . And all the Court he!d clearly, and fo delivered 


the Law to the Jury, That this Feoffment was not any dif-- 


continuance to bind him, nor was good by the Cullom ; 
for the Cuſtom ſhall never enable him todo a Tort ; and 
therefore ſhall be intended ro extend only ro Land whereof 
he-is ſeiſed in Fee. And they further held, That if a Man 
makes a Deed of Feoffment of Land, and delivers the 
Deed, and ſaith no more, But take and enjoy the Lang, or 
take the Land according to the Deed, or ſuch words, which 
amount to a Livery, whcn he celivers the Deed ; nothing 
paſſeth, for the Law requireth more ceremony than the de- 
livery of the Decd upon the Land, Cro., 2. part 80 YVaug- 
han wv. Holder. 

4+ Whether the Cuſtom of Frank Bank can be taken away 
by the Lord: infeeffing the Copyholder, who dies ſeiſed * 


Upon 


S, 
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' Upon a Special Verdi the Caſe was, A Cuſtom of a 
Manhor was found to be, That if a Copyholder in Fee died 
ſciſed, his Feme ſhould hold it during ther Life, as Frank 
Bank, The Lord Enfeoffs the Copyholder, who died ſeiſed, 
whether ſhe ſhall hold it &c. And adjudged, that ſhe ſhould 
not. But if\.the Lord had infeoffed a Stranger, yer the 
Land remained Copyhold, and the Cuſtom is not taken away, 
Cro. 2. part 126. Laſbmer v. Avery. 

s.Tenant in Special Tail, with his Wiſe hawing Iſſue by her; 


| Jhe dies, and raking # ſecond Wife, makes a Deed of Feoffment, 


z0 the uſe of himſelf for life,and afttr to the uſe of A. his Son 
#n Tail,and a Letter of Attorney t0 make livery; before livery 
#s made,he takes S.to Wife, and after livery 1s mkde to thoſe 
uſer, the Hushand dies,the Tenant endows S. Whether thit 
Dower be well aſſigned ? | 
The Caſetin Treſpaſs: by Quo minvs in the Exchequer 
was ſuch ; Baron and Feme, Tenants in Special Tail had 
Ive, the Feme dies, Maithew Amcotts the Baron makes 
2 Deed of Feoffment to the uſe of himſelf for Life, and 
after ro the uſe of Alexander his Son in Tail, and a Ler- 
ter of Attorney to make Livery : Betore Livery is made, 
he rakes Suſan to Feme, and after Livery was made to 
thoſe uſes, the Baron dies , the Tenant Endows $#ſan, who 
takes the Defendant to Husband : And Alexander the Son 
Enters and brings Trefpaſs. Whether this Dower was well 
aſ:gred was the Queſtion ? And argued at the Exchequer 
Bar two ſeveral Terms. The firſt Queſtion was ; Whereas 
Baron, Tenant in Special Tail with his Feme, having Iſſue 
by her, and ſhe dies, and he taking a ſecond Feme makes a 
Feoffment, Whether this ſecond Feme .be Dowable of this 
Poſſeſſion, and that the Aſſignment of Dower to her were 
good. Secondly, Admitting ſhe vere Dowable:, yet in as 
much as this Livery was made upon 2 Deed of Feoffmenr, 
ſealed before the Coverture, yer executed after jo the ule 
of the Baron ſor Life, Whether ſhe be now Dowable ? And 
it was reſolved and ſo adjndged, Thar ſhe is not Dowable ; 
for this Livery doth-not gain unto the Baron any new Eſtate. 
But being in eodem inſtanti drawn out of him, it doth not 
gain onto him any Seiſfin , wherof his” Feme is Dowable ;' 
For at the firſt, before his Feoftment -he had nor any Eſtate, 
whereof the Feme was Dowable, being ſuch a Fenant in 
Tail, that his Iſſue by his ſecond Feme could not Inherit. 
Then when he hath not any Eftare before the Feofiment, 
whereof the Femme was Dowable, he bath nor by [his Feoffe 
: , NMEtFe 
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ment gained ny ſuch Eftate to have her Dowable. Where> 
fore it was adjudged for the Plaintiff, Cro, 2. par? 615. 
Amcotts v. Cathtrich. 

6. Whether a Remainder Cugny can be deſtroyed by 
the Feoffment of Tenant for Life ? 

Land was deviſed to the Father for Lite, the Remainder 
to the next Heir Male of the Father, and to the Heirs Males 
of his Body, the Father infeoffs 7. S. with Warran 
was refolved (among other Points,) That by the 2 
of the Tenant for Life, the Remainder was deſtroyed, for 
every Contingent Remainder ought to veſt, either during 
the particular Eſtate, or at the leaſt eo exſtani, that the 
particular Eſtare determineth ; for if the particular Eftare 
be ended, or determined in Deed or in Law, before the 
Contingency fall, the Remainder is yoid. And in this 
Caſe, by rhe Feoffment of the Father, his Eſtare for Life 
was determined by Condition in Law, which cannct be re- 
vived by any poſſibiliry ; for this Cauſe che Contingent Re- 
mainder is void , for by the Feofftmenr no Right of the 
articular Eſtate remaineth, Co.Lib. 1.66. Archers Cale, vid. 
Cro.1.part 45 3» Baldwin wv. Smith, © }. 630. Smith v.Belay. 
That every Remainder ought to veſt in Eſtate, during the 
particular Eſtate, and ought to take effe&t in Poſſeſſion, 
when the particular Eſtate endeth. See Co. Lib. 2, gt. 
Cholmeleys Caſe, Cro.1. part 509g. Blodwel! v. Edwards, 
- Co. Lib. 3. 20. Boraſions Caſe, Huttons Rep. Napper wv: 
Sanders, Co. Lit. 378. 4. 264+ 4. Telvertons Rep. 149. 
Poole wv. Needham, 

7. Baron and Feme Leſſees for years, the Baron accepts a 
Feoffment, Whether the Term be extintt ? 

Treſpaſs. Upon Demurrer the Caſe was, Leaſe was made 
to Baron and Feme for years, who enter ; the Leſſor afters 
wards infegffs che Baron, who died ſeiſed. The Feme Sur» 
vives, and claims the Term, and betwixt the Feme and the 
Heir of the Baron, the debate was, Whether this Term was 
extinguiſhed ?' And it! was held per Curiam, That by the 
acceptance of the Feoffment the Baron hath ſurrendred the 
Term, and it is extinguiſhed. Burt if the Conveyance had 
been by Bargain and Sale inrolled, or by Fine, it had been 
otherwiſe. And it was adjudged for the Plaintiff, Cro,1 pars 
912.Downin VSeYIOr. 

8. A Feoffment being made to two won Condition, that 
they ſhall Enfeoff a third Perſon before Michaelmas, and 
one of them dies, the other aline Executes the Feefſn.ent, 


Whether it be good and walid in Law ? If 
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If a Man doth Enfeoff two Men upon Condition, that 
they ſhall Enfeoff. W. N. before Mithaelmas, and one of 
the Feoffees dies, this is good. The ſame Law, if two Leaſe 
Land rendring Rent, and that if the Rent be Arrear by 2 
Months, and lawfully demanded by the ſaid Leſſees, rhar 
they may. re-enter, one of them dieth , and the other thar 
Survives demands the Rent,and it is not paid, it is adjudged, 
he may re-enter, 41 £3.18. per Finch, Lr. Joyntenants, 62+ 

9. An Infant Tenant, makinr a Feoffment in Fee, and 


execuring the ſame by Livery of Seizin by his owh Hand, ' 


and dies without Heirs, Whether the Feiffment bt woidable 
by the Lord ? | | 

It was reſolved, That if there be Lord and Tenant an 
Infant, and the Infant makes a Feoffment in Fee, and Ex- 
ecutes the ſame by Livery of Seizin by his own Hanes, 
and after dics without Heirs ; in this Caſe the Lord ſhall 
not have the benefit of the Eſtate, and the Feefiment is 
unavoidable : But it is otherwiſe , if the Infant make a 
Letter of Attorney to Execute the Livery of Sciſin, Co. 
Lib. 8.42. Whittingham's Caſe. R 

10. A Feeffment of Lands is made, Habendum to the 
Faoffee and his Heirs, after the death of the Feoffor, Whee 
ther the Feoffment be woid or not ? 

If 4. by Decd give Land to B. to have and to hold, 
after the Death of FA..to B, and his Heirs, this is a 
yoid Deed, becauſe he cannot reſerve to himſelf a parti. 
cvlar Eftate, and conſtruQion mult be mace. upcn the 
whole Deed ; 23nd if Livery be made according to the 
form and effet of the Deed, the Livery ot Seifin is alſo 
void, _— the Livery referreth to a Deed that hath no 
effet in Law, and therefore cannot work ſecundum jor - 
man & effeflum Charte. And ſo it was adjudged, Mich, 1.3 
& 14. Eliz, inthe Caſe of Hogge and Croſs for Lands in 
London, Cro. 1. part f. 254,255. fl. 27. Co. Litt. 48. b. 
wide Cro.2, part.z 76. Sympſon wv. Southerne, Hobarts Rep. f, 
1491. S'vkeley wv. Butler. | | 

11: 4 Charter of Feoffment is made of an Atre of 
Land to A. and his Heirs, and by another Died to inſtate 
him and the Heirs of his Body, of the ſame Acre, giving 
Serſin according to the purport of both Deeds. + The Queſtion 
is, What Eſtate Z. ſhall have ? 

If a Man make a Charter of Feoffment of an Acre cf 
Land to A. and his Heirs, and another Dced of the ſame 
Acre to 4, and the Heirg of his Pody, and deliver Scifin 
accoid ng 


- | 
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according to the Form and effeR of both Deeds, in this 
' Caſe he cannot rake a Fee-ſimple only, .as ſome hold, for 

that Livery was made according to the Deed in Tail, as 
well as the Charter in Fee, neither can the Livery enure only 
to the Deed of Eſtate Tail with a Fee-fimple expeQane , 
for that Livery was made as well upon the Deed in Fec- 
imple, as the Deed in Tail. Therefore others hold, That 
in that Caſe it ſhall enure by Moietics, that is, To have 
an Eftate Tail in the one Moicty, with the Fee-fimple ex- 
peclant, and a Fce-fimple in the other Moiery ; and fo the 
Livery ſhall work immediately upon both Deeds, 2 H. 6. 
25. 45 E.3. 20. Co. Lit. 21. 8. 

12, One by Deed gave Lana to Baron and Feme, and to 
theirs Heirs, Habendum to them and the Heirs of their Bt- 
aies, Remainder . to them, and the Survivor of them for 
his Life, to hold of the chief Lora with a Warranty to 
them and their Heirs ; Whether this were an Eſtate Tail, 
and a Fee expeftant, or only an Eſtate Tul * 

It was adjudged, That it was an Eſlate Tail with a Fee 
expedant, For firſt, it is given in Fee, and the Habenaum, 
tho ic limits an Eſtate Tail, doth nor limit the Eſtate to 
any other, ſo the Fee remains as at the filt ir was limited; 
And chis is enforced by the Term limited to the Loyd Para- 
mount, which cannot be, it it were an Eſtate Tail : Alfo 
the warranty being to the Donees and their Heirs, ſhew 
the Intent to be, that they ſFould have Fee ; and then the 
Office of the Judges is to expound, that ail the words of a 
Deed ſhould be effeCtual, if it might be; and by this cons 
truRion all the parts of the Deed would ſtand regether, 
Cro. 2, part 476. Thurman werſus Cooper. Vide Co. 
Lit. 21. Perkins F$. 162%. Co. Lib. 8. 153+. b. Altham's 
Caſes : 

13. Whether one and the ſame Man can make Livery of 
Seifin, and take by the ſame Livery and Seiſtn. 

. It is to be known, (faich Mr. Perkins) that ſome make 
Livery of Scilin, and take by the ſame Livery of Seifin, 
but then they do not make Livery of Se'fin in their own 
Right, or otherwiſe, they do nor take by the Livery of 
Seilin in their own Right. And therefore, if Land te Leaſed 
for Lite unto 7. S, the remainder to 7. K. in Fee, and a 
Letter of Attorney is made unto 7. K, ro make Livery of 
Scikn, and he makes Livery of Scifin unto the Leſſee accors- 
dingly, in this caſe he takes by the ſame Livery of Seifin, 
vhich he bimſelf made, but nor of his own Grant, for be 
FN | G 36 
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made the ſame as Servant unto his Grantor ; ſo, if a Mat 
enfeoffeth two Men by Deed, and makes a Letter of At= 
torney unto one of them ro make Livery of Scifin, and he 
makesLivery of Seiſin according unto the Deed,unto nisCom- 
panion, he himſelf , who makes the Livery of Seifin , ſhall 
take by the ſame Livery of Seifin, becauſe he ſhall be in by 
the Fceffor, and nor by himſelf, &c, Perkins $. 1938 & 199. 
tit, Feoffments, 

14+ ADred of Feoffment is made by the Leſſor, with a 
Letter of Attorney to the Leſſee for years to make Livery, 
which is done by, him atcordingly, Whether by this 4 of 
the Leſſee hu Term be extin#? 

If the Leſſor make a Deed of Feoffment, and a Letter 
of 'Attorney to the Leſſee for years to make Livery, and he 
doth it accordingly, this ſhall not drown, or extinguiſh his 
Term, becauſe he did it as a Miniſter to another, and in 
anothers Right, and is accounted 'in Judgment of Law 
the AQ of the other, and the Feoffee claimeth nothing by 
him, Co. Lit. 52. 4. 

15. A*Feoffment of a Mannor cum pertinentiis, Whether 
#n Advowſon paſſeth without Livery of Seiſin ? 

If a Man has a Mannor, to which 2n Advowſon is ap- 
pendant, and he makes a Feoftment by Deed of the Mannor 
cum pertinentiis, and delivers jthe Deed, bur does not make 
Livery of Seifin, altho* the Deed per ſe is ſufficient to paſs 
the Advowlſon ; yer, becauſe the party cid not intend to 
paſs it in Groſs, but as Appendant, if the Mannor paſſeth 
nor, the Advowſon ſhall not paſs, as it was agreed, 14 Eliz. 
in Andrw's Caſe, Yelvertons Reports 124. Darby werſus 
Bots. 

16. A Letter of Attorney to take Livery of Seiſin, Whe- 
ther woia, if the date of the Charter of Feoffment be theres 
in mſ-recited ? 

Ejettione Firme. Upon a Special Verdi it was found, 
That one L. was ſeified of the Land, and made thereof a 
Charter ot Feoflment to the Leſſor, and his Heirs, dated 
the teuth of September, and he by another Deed, reciting 


chat L had made nn:o him a Charter of Feoffment of that 


Land, dated the eleventh of Seprember, gave thereby Autbo- 

rity to 4. to receive Livery and Seiſin for him ſecundum 

formam & effettum Charte predidt'; 4, receives Livery 

upon the Feoffment accordingly. And it was found, That 

there was vt any other Warrant of Attorney ; And wher 

ther this was a good Feoffment or not was the Queltions 
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It was reſolved by the Juſtices, That it was no good Feoff. 


ment ; tor the Warrant to receive Livery, is by the Letter 
of Attorney, which Authorizes him to receive it, ſecun- 
dum formam Charte dated the eleventh of September , 
whereas there is not any ſachWarrant to receive it,wherefore 
the Livery madeis void ; And the date of the Deed was the 
principal Note to know it, And if ic varies in the date, 
there is not any ſuch-Decd, Cro. 1. pars f. 603. Mariot werſ, 
Smith. 

17. Whether a Leaſe Habendum from Michaelmas for 
three Lives, and Livery made after Michaelmas ſecundum 
formam Chartz be good or not ? 

Arthur Long and Alice his Wife, in right of Al:@ being 
ſeiſed of Lands inf Fee , by Indenture between them, and 
John Fiſher, let thoſe Lands to JF. F. and Amne his Wiſe, 
and Jone their Daughter, Habendum to them, & eorum 
aiutius viventi ſucceſſive, trom Michaelmas following, for 
the Term of their Lives , rendring annually during their 
Lives ſuch a Rent, at the two uſual Feaſts. Aftex Michael- 
mas the Leſſor made Livery of Seifin to Fiſher and his 
Daughter according to the Indenture, &c, One of the Que- 
ſtions was ? Whether this Leaſe Habendum from Michael. 
mas for three Lives, and Livery made after Michaelmas, 

ſecundum formam Charte, be good or nor, in reſpe& the 
limitation is of a Freehold, to begin at a future time, and no 
Livery made till after Michaelmas. It was reſolved, That 
it is good enough ; for the difference is, Whether the Livery 
is made by the Feoffor in perſon, and where by Letter of 
Attorney, being in the ſame Charter generally made : But 
if the Letter of Attorney be ro make Livery after Michael. 
mas, then in both Caſcs it is good enough ; for there is not 
any intention that the Livery ſhould operate futurely, but 
that Livery ſhall be made when it ſhould operate, and the 
Eſtate ſhould be good preſently. And therefore it differs 
from the Caſe, Co. Lib.2. f. 55 . Buckler's Cale, where 2 
Reverfion was granted , Habendum after Michaelmas for 
Life ;. altho the Attornment be after Michae/mas, yer being 


' the At ofa StAnger it ſhall not make thar good, which 


otherwiſe wou void ; Bur here, when the Feoffor him- 
ſelf makes the Livery after Michaelmas it is well enough, 
Cro. 2. part 563. Greenwood werſ Tyber. | 

18. A Feoffment is made of three Acres parcelof a Mannor, 
to have with an Advowſon appendant, Whether good without 


Deed ? 
C : Is 
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If a"Man be ſeifed of a Mannor, whereunto an Advow- 
ſon is Appendant, and maketh a Feoffment of three Acres 
parcel of the Mannor, together with the Advowſon to two, 
To have and to hold the one Moiety, together with the 
Moiery of the Advewfon to the one and his Heirs, and 
Foe other Moiecty together with rhe Moiety of the Advowſon 

the other and his Heirs ; this cannot be good without 
Deed, for the Feoffment cannot annex the Advowſon to theſe 
three Acres, and diſannex it from the reſt of the Mannor 
without Deed, Coke in his Comment on Littleton, F. 299. }. 
T9o. b. 

19, Upon 8 Feeffment made, Whether the Feoffee may be 
Prohibited to Aliexmte ;- 

If a Feoffineht be made upon this Condition, That the 
Feoffee ſhall not alien the Land to any, this Condition is 
void, becauſe when a Man is inveſted- of Lands or Tene- 
ments, tic hath power to alien them to any perſon by the 
Law ; for if ſuch a Condition ſhould be good, then the 
Condition ſhould ouft him of all the power which the Law 
gives him, which ſhould be againſt Reaſon, and therefore 
ſuch a Condition is void, Littleton $. 360. And Coke in his 
Comment on that Scion ſays, The like Lawis cf a 
deviſe in Fee upon Condition, that the Deviſee ſhall not 
alien, the Condirion is void; and fo it is of a Grant, Re. 
leaſe, Confirmation, or any: other Conveyance , whereby a 
Fee fimple duth pais, Vide 13 H. 7. 23. a.6b. Cro. 1, 
pert 745+Shailard werſ. Baker, Yet'a Bond or Covenanthac 
the Feoffice ſhall not alien, is good; for he may notwithſtand- 

ing alien, if he will forteir his: Bond, &c. chat he bimſelf 
hath made, Cs. Li7. 206. b. Cro, 2. part 596, 597. Broad 
verſus Follyfe, Hobarr.f. 1 3. Norton werſus Sims, 

20. A Feffment is made to Baron and Feme in Fee, on 
Condition that they ſhail not alien , Whether this be a 
good Condition ? 

if a Man make + Fepffment to x Baron and Feme in Fee 
upon Conditon, That he ſhall not alien, to ſome intent 
this is good, and to ſome intent it is void, for to reſtrain 
an Alienation by Feoffment, or Alienation by Deed, it is 
good, becanſe ſuch an Alienation is Tortious and voidable ; 
bue to reft-ain their Alienation by Fine is repugnant and 
void, becau:2 it is lawful and unavoidable, 1o H. 7. 11. 4: 
Co. Lib. 6. 41. 6. Sir Anthony Milamay's Caſe , Co: Lib. g. 
Swvdaje's Caſe, Co. Lit, 224. 4. 
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2.1» oa Feoffment is made upon Condition, for the. Feoffee 
#0 infeoff over, w/0 1: difſeiſed , and a Diſceut. caſt, 
and then the Feoffre, bind: Himſelf in a Statute, &c. which 
is diſcharged before the Recovery of the Land, Whether the 
Feoffee be diſabled to perform the Condition ? 

If a Man make a Feofiment in Fee upon Condition, 
thar rhe Feoffee ſhall infeoff over, and the Feoffee be 
diſſeiſed, and .after bind himſelf in, a Starute Staple, or 
Merchant, or in a Recognizance, or take Wife, . this is 
adjudged no diſability in him, for that during the Diſſciſin, 
the Land is not charged therewith, neither is the Land in 
the Hands of the Diſlgifor liable thereunto. And in that 
Caſe if the Wiſe die, or the Conuſet releaſe the Statute or 
Recognizance, and after che Diſſeiſce doth enter, there is no 
diſability at all, becauſe the Land was never charged there- 
with, and therefore in that Caſe the Feoffee may enter, and 
perform the Condition in the ſame plight and freedom, as 
it was conveyed unto him, Co. Lib. 2. 59, 60. Julius Win- 
nington's Caſe,and Coke in his Comment on Littleton. S,358. 
f. 222. 4. 

22, Whether the King can take by Feoffment and 
Livery? 

A Man infeoffs the King by Deed , and Livery is made, 
this doth not avail, for the King cannot take but by mate 
cer of Record, Burt if the Deed be inrolled, then it is good 
to the King without Livery, for the King cannot take by 
-Livery , Br. Faits Enrol 16. Feoffments 69. Vide 31H. $. 
diy. 12 I; 4. 31. 37 H. 6. 3% 

The Kings Excellency is ſo high in: the Law, that no 
Freehold may be given to the King, nou be derived from 
him, but by matter of Record, Dottor and Stud. Lib. 1. 
c. 8. 

23. Whether a Letter.of Attorney to J. S. to make Liwry, 
he being ng party. to the Deed of Barga;n ana Sale, can be 
good in Law *? 

Treſpaſs. Upon Evidence it was moved by Coke Attorney 
-- General, where an Indenture of Bargain and Sale. berween 
- 3.8, on the one part, and F. D. on the other part, and in 
the end thereof a Letter of Attorney to 7. N, to make 
Livery, was produced in Court, that it ſhould be void, be- 
caule the Attorney was not party to the Deed. Bur all the 
Court held it ro be good enough, for in many ſuch Inden- 
rures are ſuch Letters of Attorny made, and it is a Com- 
mon aſſurance and theigfore good, Cro. 1, part f. 905.Plio. 
Mozle verſe Emer. C ; 2 4. Wie 
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24+ Whether the words of Demiſe on the Land without 
Livery, can paſs a Freehold, or not ? 

7.8. being ſeiſed of Land in Fee, being upon the Land, 
derniſed the Land ro 7.S. for life, &*-qued nulla alia delibe- 
ratio ſeiſine faita fuit ; and whether this were a good Leaſe 
for life, being but by words only upon the Land , was the 
Queſtion. It was Reſolved, That if a man make a Feoff- 
ment in fee, or a Leaſe for life, and ſay ro the Feoffee, 
(being either upon the Lands or within the View) Enter into 
this Land and enjoy the ſame according to the Deed, 
without any further Ceremony or ſaying, this is a 
good delivery ; but the delivery of this Decd upon the 
Lands, without any further Ceremony or ſaying , doth nor 
amount to a Livery. Thar the actual delivery ot a Writing 
fealed ro the party without any words, is a good Livery ; 
bur not a Livery of Seifin, altho' the party be vpon the 
Ground,See Cro:1 part,fo.48 2. pl.16. Sharp v.Sharp Co.Lib.6. 
0426. Sharp's Caſe, Co.Lib.g. fo-1 36. Thoroughgood's Caſe, 
Cro. 2 part, fo. 80. Vaughan verſus. Holders, Co. Lit. fo. 
48. 4. 

2%. A man has a Warranty for 20 Acres , and enfeeffs 
J. S. of one of them; whether the whols Warranty be 
gone * 

If one enfeoff me of 2o Acres with Warranty , and 1 
enfeoff FS. of one of them, the Warranty is good. 9 H. 6. 
by Babington; 19 H.6. the Caſe of Partition, Cro. 1 Part, 
fo. 469. Wright verſus Mayor and Commonalty of Wick 
ham. 

26. Whether Livery of Seifin made after the day of the 
date of the Deed, be good ? 

One Talbot, 10 Junij 44 Eliz. by Indenture demiſed to P. 
2 Mefſuage, Habendum 3 die dat* Indenturge predifie,tor his 
life, with Letter of Attorney to make Livery, The Attor- 
ney made Livery 23 Falij, ©'c. And whether this Livery 
made after the day of the date was good or not , was the 
Queſtion ? Popham, Fenner and Winch held it to be void ; 
becauſe it was made by Attorney , who had not any ſuch 
Warrant : And Pophanz ſaid,If the Deed had been dcliver'd 
after the day of the Date, and then Livery had been made 
by Attorney, it had been well enough, and ſoit hath been 
adjudged. But they held, Foraſmuch as the party demilcd, 
10 Junij 44 Eliz. by Indenture of the ſame date; it is 2 
Demiſe ar that time ; and when it is ſound, that Livery was 
made 23 full, that is repugnant and void, Cro, 2 Part, 
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fo.1g 3. Hennings v. Paucharden. Vide Learning,Cre.2 part, 
fo.45 8.Smith v. Bole, and Queſtion 17. before ; Cro. 3 part, 
f0.94,95- Owen v. Thomas Ap Rets. | 

27. Tenant for Life, and he in Remainder for Life , ha- 
wing the Fee expeftant upon a Remainder in Tail , joyn in a 
Feoffment ; whether this ſhall be a Forfeiture of both their 
Eſtates to him in Remainder in Tail * 

A. Tenant for Life, the Remainder to B. for Life , rhe 
Remainder .in Tail, che Remainder to the right Heirs of B. 
A. and B. joyn in a Feoftment by Deed , albeit ic may be 
{aid, that this is the Feoffment of 4. and the Confirmation 
of B. and conſequently he in the Remainder in Tail cannnt 
enter tor the Forfeiture, during the life of B, Yet becauſe 
B. joyned in the Feoffment , which was tortious to him in 
Remainder in Tail, and is particeps criminis, therefore they 
forfeited both their Eſtates, and he in Remainder- in Tail 
might enter for the Forfeiture , 19 Eliz, Dyer fo. 339. Coke 
in his Comment on Littleton, Sett.s 34. f0.302.b. 

28. A Leaſe for Life to # Copyholder , without Deed or 
Livery, whether it ſhall deſtroy the Copyhold * 

la Evidence, one of the Jury demanded of the Court 
their direRtion in this; If the Lord make a Leaſe for Life 
to the Copyholder by parol, if this doth deſtroy the Copy- 
hold ? The Court [ viz, Hide and Jones ] beld, That it did, 
if Livery be made; otherwiſe not by Deed. Latrch's Rep, 
10.213. Anonymus. 

29. A Feoffment to the uſe of Baron and Feme for their 
Lives, the Remainder to the firſt in Tail , Remainder to the 
Baron and Ftme, and the Heirs of their two Bodies begotten, 
they having no Iſſue Male ; whether they are Tenants in Tail 
executed £ 

It was agreed, That having no Iſſue, they are Tenants in 
Tail executed ; but if they have a Son born, then they 
become Tenants for Life, the Remainder to the Son in Tail, 
Remainder over to themin Tail, Saund.Rep. 2 part, fo. 383 
387. Purefoy v. Rogers. 

30. 4 man makes a Feoffinent of a Mannor , excepting two 
Cloſes, for the Life of the Feoffor only ; whether the two Cloſes 
deſcend to the Heir ? 

In Debt againſt the Heir , and Riens per deſcent pleaded, 
the Caſe upon Special Verdi&t was thus : The Anceſtor made 
2 Feoffment of the Mannor to divers ules, excepting two 
Cloſes, for the life of the Feoffor only ;- and whether thoſe 
two Cloſes did deſcend , was the Point referred to the Judg- 
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ment-of the Court. And it-was adjudged , That they did 
deſcend , 'either for that the Exception was good , tho? the 
later part of the Sentence, (viz. )for the Life of the Feoffor 
only was vcid , and . therefore to be rejected; Or, if the 
whole Exception Were void, becauſe one intire Sentence, 
Yet they all agreed, That there was no uſe limited of thoſe 
two Cloſes, which were intended to be excepted : For the uſe 
was limited of the Mannor , Excepris preexceptis, which 
excluded two Acres. For altho* there was not ſufficient 
'words'to except them ; yet there was enough to declare the 
Intention of the Feoffor to be fo. Ventris Rep.1 part,ſo.106, 

107. Wilſer v. Armorer. 

31. Two Women Joyntenants in Fee, one of them makes a 
Feoffment to ].S. and Livery within the view, and then be- 
fore a gord Execution ſhe marries him ; whether this Livery 
was well executed after the Marriage ? 

In an Eje&ment,vpon a Special Verdi, the Caſe appear- 
ed to be thus: Two Women were Joyntenants in Fee,one of 
them made a Charter of Feoftment to F.S. and Livery with- 
in the View , and after (before ir was executed) married 
him. 

It was Reſolved by all the Court , That this Livery was 
well execnted afrer the Marriage : For an Intereſt paſſeth by 
the Livery in View, which cannot be countermanded. The 
effeQual part of -ir, (viz.) Go enter, and take poſſeſſion, was 
before the Marriage , tho' the Eſtate is not in the Husband 
while Entry. She hath done all on her part to be done, and 
hath put ir meerly in the Feoffces power, and when he enters, 
it hath a ftrong retroſpet to the Livery , and ſhall be 
pleaded as a Feoffment when ſhe was Sole. Pentrus Reports, 
1 part 185. Parſons v. Perus. 

32. W.ether the defeaſance of a Feofſment, or other Con* 
veyance on Condition, ought to be ſpecified in the ſame Char: 
ter of Feeifw:ent, &c.'or compriſed im another Deed, ſealed at 
the ſame time with the ſame Deed or Charter ? 

There is a diflerence taken by the Sages of the Common 
Law, between a thing veſted or executed , and a thing exe- 
curory : For when a thing executed (hall be defeated and 
made void by a Condition , it behoveth' that rhe Concition 
be annexcd unto the fame thing at the time of the executing 
thereof, otherwiſe as unto that purpoſe it is not any: thing 
worth; , and th21efore 1f there be a Diſſeifor of one Acre 
of Land, and the Diilciſee doth releaſe unto the Diſſeifor all 


is Right by Deed {2s he ought ) and afterwards it is Cove- 


nanted 
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nanted between them by Indenture , That it the Diſſeiſce 
payeth unto the Diſleiſor 4 /. before the Feaſt of Eaſter 
then next following, that then the Releaſe ſhall be void and 
of no effeft, &c. and the Diſſeiſee doth pay the Mony ac 
cording to the Indenture, yet the Releaſe is good and cffe- 
Qual, and ſhall not be avoided by ſuch Covenant, or Con- 
dition,&c. becauſe the Releaſe raketh efftet before the Con- 
dition or Covenant doth begin : Bur if ſuch Indentures or 
Releaſes had been firſt delivered as the Deeds of the parties 
ſimul & ſemel, then ſuch Condition or Covenant is good 
ro avoid the Releaſe, &c. And fo it ſhall be, if ſuch Con» 
dition had been contained within the Releaſe, if the Releaſe 
be by Deed indented. The ſame Law is of a Releaſe,which 
goeth and doch enure by way ot enlarging of an Eſtate, 
and of a Releaſe which doth enure by way of extinguiſh- 
ment of a. Rent or Common, &c. as to determine a Right 
of Entry ; and of Feoſtments, Gitts, Grants, Leaſes, Confir- 
mations, &c. and of Sales, Contracts, Bargains and Retain- 
ers;&c. mutatis mutand;s. Thus much faith Perk:ns in his 
Chapter of Conditions, SefF.7 18, Engl. Edit, 

Sir Edw. Coke tells us, That there is a diverſity between 
Inheritances executed, and Inheritances executory ; As Lands 
executed by Livery, &c- cannot by Indenture of Defeazance 
be defeared afterwards. And ſe it a Diſleiſce releaſe to a Dif 
ſeiſor, tt cannot be defeated by Indenture of Defeaſance 
made afrerwards, but at the time of the Releaſe or Feoff- 
ment, &c. the ſame may be defeated by Indentures of De- 
feazance : For it is a Maxim in Law,Que incontinenti fiunt 
meſſe viden;ur, Co Lit. fo.236.b. & Co.Lib.2. f0.71.4. Lord 
Cromwel's Cafe. Vide Saund.Rep. 2 part, fo. 481. Fowell 
v. Foreſt. * But the Law is otherwiſe in Things or Inheri- 
tances executory : As for Example, If a man doth infeoft a 
Stranger of certain Laid and Tenements with Warranty, 
and afterwards the Feoffee doth grant unto the Feoffor by 
Deed , that if he be impleaded of the ſame Land, &c. that 
then he will not Vouch him by force of the ſame Warranty. 
This is a good Grant , becauſe the Voucher is executory, 
Perk. S(}..719. tit, Conditions, So Obligations or Judg- 
ments arethings bur executory , and may be releafed or de- 
ſeared at any time by Neecs ſealed, altho* they be not ſealed 
at the ſame time with the Obligations or Judgments, Saun- 
gers Rep.z part, Fowell v, Foreſt. 
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33. 4 Prebendary of C. in Staffordſhire, demiſeth a Te- 
wement in right of the Prebenaary t0 Pyet and his Heirs;Ha- 
bendum to him and his Heirs for three Lives, with a Letter 
of Attorney to deliver Seifin to Pyet, and his Heirs, Executors 
or Aſſigns , the Tenemen: being accuſtomably Let , and the 
ancient Rent reſerved : The Queſtion was, If the Leaſe was 
good againſt the Succeſſor of the Prebendary ? 

Wilmot for the Plaintiff : This Leaſe ſhall not bind the 
Succeſſor ; and he ſaid , That in caſe of a Prebendary the 
ConſtruRion ſhall be firi#i Juris, for he had not Curam 
Animarum, The Premiſſes paſs an expreſs Fee-fimple, and 
the Habendum ſhall not abridge it into an Eſtate for lives ; 
and in Proef he cited theſe Books, 45 E.3. 20. Cro.3.1 31. 
Caſe of Hoo and Pierce,Leon. 1 part, fo.12g,1:1. Perk.153, 
Roll. 2 part 65,&c. 2.The Letter of Attorney is uncertain, 
ſcil. upon which Eſtate the Livery ſhall operate, Perk. 3 4. 
and ſo prayed Judgment for the Plaintiff. Baldwin for the 
Defendant ; In Conſtruftion of Pets, Firſt, It ſhall be raken 
ſtronger againſt the Grantor, Seconely, The Intent of the 
parties ſhall be 'taken, if it can-ſtand with the Rules ot 
Law. 1. The Habendum may inlarge the Premiſles, 8 Co, 
154. 2 Cro. Thurman verſus Cooper. 2 An Habendum can 
abridge the Premiſſes, Perk, Sef, 170. Br. Eſtates 36, 
3. An Habendum ſhall explain the Premiſles , Dyer 160. 
Moor 43. 4. An Habendum may avoid the Premiſſes, 2 Co. 
Caſe of Buckler verſus Harvey, Roll. Eftates $5 4. In this 
Caſe the Habendum ſhall explain. | 

The Judgment of the Court was, That the Leaſe is good 
againſt the Succeſſor , for the Habendum expounds the Pre- 
miſſes, and is no Repugnaney : For the Leſſee and his Heirs 
ſhall have, as in tho Premiſſes ; but they have but for their 
lives, as in the Habendum, Jones Rep. fo. 4. Pilſworth verſus 
Per. 
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The Second Conveyance , by way of 
Grant. 


lr Edward Coke hath this deſcription of a Grant ; It is 
in the Common Law, a Conveyance of a Thing that 
lies in Grant, and not in Livery, which cannot paſs without 
Deed, as Advowſons, Services, Rents, Commons, Reverſions, 
and ſuch like ; His Comment on Littleton,SefF.2 5 9.f0.172.4. 
According to Doctor Cowell , it fignifieth, eſpecially in our 
Common Law, a Gitt in Writing of ſuch a Thing , as can» 
nor aptly be paſſed or conveyed by word only ; as Rents, 
Reverſrons, Services, Advowſons in Groſs, Villein in groſs, 
Common in groſs, Tythes, &c. or made by ſuch perſons as 
cannot give but by Deed , as the King and all Bodies Poli- 
tick : Which differences be often in Speech flegleted , and 
then ir is taken generally for every Gift whatſoever made 
of any thing by any perſon, and he that granteth ir is 
named the Grantor, and he to whom it is made, the Gran- 
tee. Pide Weſt, 1 part Symbol.lib.2. ſe. 33 4; and Minſbiews 
Difticnary 341+ 


I. Obſervations. 


1. A Thing is faid to lye in Grant , which cannot be 
aſſigned withour Deed, Co.l:b. 3.63. 4. Lincoln Colledge 
Caſe. 

j According to our Law the Fee or Inheritance of any* 
Thing is divided, viz- into Corporeal, (as Lands and Tene- 
ments which lyc in Livery) comprehended in this word Feoff= 
ment, and may -paſs by Livery by Deed, or without Deed, 
which of ſome is called Hered:tas Corporata: &nd Incor- 
poreal (which lye in Grant, and cannot paſs by Livery, but 
by Deed) as Advowſons, Commons, &c. and of ſome is cal- 
led Hareditas Incorporata, and by the delivery of the Deed, 
the Freehold and Inheritance of ſuch Inheritance , as doth 
Jye in Grant, doth paſs, comprehended in this word Gr ant ; 
the Deed of Incorporate Inherirances doth equal the Livery 
of Incorporate. Coke in his Commentary on Littleton, SedF.1. 
fo.9.4, Vide Fleta, lib,3.cap.1.1,44 Bra@.lib.2.c,23. Britton, 
c4p.33-6.84 4. Inſ}.2,2, D.1.8.1, N 
wh * 
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2. A man cannot grant or charge that which he hath 
nat ; And therefore if a man grant a Rent charge out of 
the Mannor of Dale, and after he purchaſe the Mannor.of 
of Dale,yet he ſhall hold ic diſchargs, Perk.ſecZ.65.tir.Grants, 
1H. 7.1 4.b.Cro.2 part fo.g2,5 3.Bellingbam v.Alſop,Cro.1 p.f. 
40 1,402, elverton v.Yelwverton,Hob.Rf. 13 6.Dimmocks Caſe, 
4. Of every Thing uncertain, which is given or granted, 
Election remains to him, to whoſe benefit the Grant or Gitc 
is made, to make the ſame Certain, Perk. Sefh.7 3,74, 75,76 
eit, Grant , Co.Lit.ſo.145.8. Co.lib.2.37. Sir Rowland Hey- 
wards Caſe. 
F. All Grants ought to be certain: A Grant to F. S. or 
7Z.N. is void for the uncertainty, altho' it bedelivered to FS. 
For the delivery of the Deed cannot make a void Grant 
good, or to take effeR. 

6. When ſeveral Things are granted, always he who is 
the firſt Ageng, and who onght to do the firſt At, ſhall have 
the Election : As if a man granteth a Rent of 20 /. or a 
Robe, to one and his Heirs, the Grantor ſhall have the 
EleQtion ; for he is the firſt Agent, by payment of the one, 
or dclivery cf the other, Co. 1b. 2. 36, 3 7. in Sir Rowland 
Heyward's Caſe,Coke in his Comment on Littleton, ſeft.2 19, 
Jo.l4s5e9. 

7. A Thing in Action, a Cauſe of a Suit, Right of Entry, 
or a Title for a Cendition broken, or ſuch like, -may not 
be given or granted to 2 Stranger ; but only to the Tenant 
of rhe Ground, or to him that hath the Reverſion or Re- 
mainder, it. [ctt.347.Coke in his Comment on thar ſett.214 
a. Perk ſeR.86. tit.Grants, Cro.2 part 199,180. The King 
werſ. Twine, Cro. 1 part 637, 638. Ards ver. Watkyn. & l 
Prookibie's Caſe,fo.173. Co. Lit. 270.b. Cro.1 part fo.600. fl _ 
Bennet verſ. Biſhop of Norwick, Doftor & Stud. lib.n.cap 8, 

8.17.8. 

8.1f a man hath an Obligation , tho' he cannot grant 
the Thing in Action, yet he may give or grant the Deed, tt 
wiz. the Parchment and Wax to 2ncther , who may'cance! 
and uſe the fare at his pleaſure, Co.L:t.23 2.6. 

9. Tho'a Thing in Action cannot be rransferred over, 
nor be deviſed; yet a Contrat which arifeth from an I 
terelt in Land, or which is an Intereſt , may be transferred 
aver, Cro.1 part 638. Ards verl. Atkyas. 

10. A man by his Grant cannot prejudice hin who hath 
an elder Title; but the ſame Grant is good againſt the 

Grantor himlelf: As if a wan by Grant has Common «l 
Paſtu 
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Paſture for Cattle without number, and his Grantor grants 
Common of Paſture for Cattle withour nomber in the ſame 
Lands to another Man, the ſecond Grant is nct good againſt 
the firſt Grantee,tho* good againſt the Grantor himſelt, Perk. 
SeF#. 102. tit. Grants, 20 H.7. 10., 

11, A Grant of a Thing carries all things included, with- 
out which the Thing granted cannot be had , Hobarts Rep, 
f0.23 4. Lord Darcy verſ. Aikwith, Cro, 2 part fo.121. pls, 
Nicholas verſ. Chamberlain 

12. All Things incidence onto others , ſhall paſs by Grant 
of thoſe rhings to which they are incident : As if the Lord 
and Tenant be by Homage and Fealty, and the Lord grants 
the Homage unto a Stranger, and the Tenant attorn,by this 
Grant, the Fealry (hall paſs as incident to the Homage, Perk 
ſeF.112.tit.Grants. 

13. A Grant ought alwaysto have a reaſonable Conſtru- 
Qion : As if Common of Paſture be granted to me for my 
Cattel, 1 ſhall not have Common but with Cattle Commona 
ble;ſo if a man hath a Fiſh- pond,and he grants and felis unto 
a Stranger all the Fifh in his Pond, the Grantee cannot dig 
the Land to make a Trench, becauſe he may take the Fiſh. 
with Nets and other Engins, Perkins ſe. 108, 110. tit, 
Grants. 

14+ Every mans Grant ſhall be taken by Conſtruction. 
of Law, moſt forcible againſt himſelf, Co.Lite 183.0. Lora 
Bacons Elements of the Common Law Regula 3. ps 9. Edit, 
1639.Davys Rep.4 5-4. Caſe de Capitulariter Congregats, 

I5. If no Eftate be expreſſed in the Grant, and Livery 
and Scifin be made , then the Grantee ſhall have an Eſtate 
for life ; but if yer there be ſuch words in the Grant which 
may declare the Will of the Grantor, and his Will is nor 
contrary to the Law, the Eſtate ſhall be taken according to 
his Intent and Will, Perk.ſeF.104-tit.Grants. 

16. Grants ought to receive Conſtruction , according tc 
the ſubſtance of the Deed, and not according to Grammari®» 
cal Senſe, Co.Lit.1 46.6. 

17, Words of a Grant may be tranſpoſed and marſhal- 
led in: CorftruQtion contrary to their Order, ſo as the Grane 
may rake effect : As if a man in the Month ef February. 
make a Leaſe for years, reſerving a yearly Rent , payable 
at the Feaſts of St.Michael the Archangel, and the Annunc:- 
atien of our Lady, during the Term, the Law (in this Caſe 
of Reſervation) ſhall make tranſpoſition of the Feaſts, V/Z» 
Art the Feaſt of the Annunciation, and of St.ichae! - 
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Archangel, that the Rent may be paid yearly during the 
Term. And fo it 'is in Caſe of a Grant ot an Aunuity, 
Co.lib. 5, Mallories Coſe, and in his Comment on Littleton, 
ſe. 350. fo. 217.6. Cro.1 part fo. 832. Pain verſus Mal. 
bory. 


Heirs firſt, orhitting the Anceſtor, is void , Hob.Rep. f0.1 3 0. 
Oates verl. Frith, 

19. A Thing that cannot begin without Deed , may not 
be granted withour Deed: Ags-a Rent-charge , Fair, 
& Cc, 

20. Every one by his Grant doth transfer that, which he 
may lawfully grant , Co. lib. 1. Le Caſe de Fines, Co.lib.2, 
Beckwiths Caſe 57.6. 27 H.8.16. Co. Lit. 214.8. Co. lib, 1, 
Bredons Caſe. 

21. The KingsGrants, or Letters Patents, cannot be made 
void by a naked Order, Saund, Rep. I part fo.201. Mownſon 
verſ.Redſhaw. | 

22. A Thing appurtenant may be by Grant, but 2 Thing 
appendant mult be by Preſcription, Venrr:s Rep.1 part f0.407, 
Atkyns v. Holford Clare. 

23. A Grant without Conſideration, doth not obſtru@ or 
binder the ariſing of a contingent Uſe , Yentris Rep. 1 part 
fe.189. Lloyd v.Brooking. | 

24. Tho' ContingentEftates are not grantable, till they 
are ſuch in reality ; yet they are extinguiſhable, Sir Thomas 
Jones Rep. f0.99. Lane v. Dom.Vane. , 

25. The Maſterſhip of an Hoipital cannot be grented in 
Reverſion, Jones Rep. fo.17 7. Lord Brounker ver(.Sir Robert 
Atkins. 


1I. Queſtions 


18. A Grant of an Annuity or Warranty aglinſt the- 
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II. Queſtions, with their Reſolutions, 


1. Grantee of a Rent-charge for life, accepting of a Leaſe 
for years , of part of the ſame Land, ſurrenders the ſaid 
Leaſe, whether the Rent-charge remains ſuſpended,during the 
Jears,or be revived preſently by the Surrender * 


It was held by the Court, That the Rent-charge , by Sur- . 


render of the Leaſe, was revived ; for by the Surrender and 
Agreement of the parties,the Leaſe is abſolutey determined, 
and not i» eſſe ; and none of them can Tay, that it is in eſſe ; 
but a Stranger, who is to have a benefit thereby may well 
ſay, that it is i» eſſe, as to him : But quoad the Leſlor and 
Leſſee, it is determined, and the pofſefſion and intereſt is in 
him (the Grantee) without Entry, Cro. 3 part fo.101, 102, 
Peto verſ. Pemberton. 

2. A Rent is granted of 14 1. per annum,Habendum 7 1. 
from ſuch a time jor 38 years , and the other 7 |. for 
another time, for 38 years ; and if the ſaid 141. per an- 
num be behind, &c. that he may diſirain, &c. Whether 


this be one, or ſeveral Rents ? 


Q 


Avowry : Upon Demurrer the Caſe was, 7. S, grants 2 S. 


Rent of 147. per annum out of ſuch Land, Habendum 
Seven pounds per annum for Thirty eight years, if ].D. lives 
fo long, payable at Michaclmaſs and the Annunciation : And 


'" Habendum the other Seven pounds per annum, to begin after 


the death of one Woodley for Thirty years, payable at the 

two ſaid Feaſts ; and if it happen that the ſaid Rent of 
14 1. tobe behind, that he may diſtrain. And whether this 

was one entire Rent, or ſeveral Rents, was the Queſtion ? 

For that it is bur one Grant cf Fourteen pounds in the 
begianing, and the Diſtreſs is limited for Fourteen pounals ; 

ſoit is entire alſo in the Diitreſg.Bur all the Court reſolved, 

That they were ſeveral Rents, becauſe they have ſeveral 

beginnings and ſeveral endings ; and altho* it be mentioned 
to be but one in the Clauſe ot Diſtreſs , yet that is to be 
intended di//r:butive to each part thereof ; whereupon it 
was adjudged 2g.init the AvOowant, Cro. 3 part Jo. 154. 
Beare verſus Wooaley, Vide Co.lib. 5. fo. 54. Knights Caſe, 
14 Eliz, Dyer 39% 


3.Tenans 
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3. Tenant in Tail and his Son jojn in a Grant of the 
next Avvidaxce » Whether this Grant be good againſt the 


- Son 2 


In a Caſe of Ruare Impedit, brought by Sir Marmaduke 
Wivel, this was the point. Tenant in Tail of an Advowſon, 
and his Son and Heir joyned in a Grant of the next Avoi- 


dance. Tenant in Tail died, and it was adjudged, That , 


the Grant was utterly void againfl the Son and Peir that 
joyned in the Grant, becauſe he had nothing in the Ad- 
vowſon, neither in Poſſeſſion or Right, nor in aQual poſſi- 
bility at the time of the Grant. Hobarts Reports, f. 45 
Sir Marmaduke Wivell's Caſe. 

4. Two Tenants in Common joyning 11 the Grant of 2 
Rent of 20s. per Annum out of their Land, Whether the 
Grantee ſhall have two Rents of twenty Shillings ? 

If two Tenants in Common be, and they grant a Rent 
of twenty Shillings per Annum ont of their Land, the 
Grantee ſhall hzve two Rents of twenty Shillings, for that 
every Mans Grant ſhall be taken moſt ſtrongly again{t 
himſelf; and therefore they be ſeveral Grants in Law, Ce. 
Lit. f. 197. 4. Co: Lib. 5+ 9. b, Windhan's Caſe, Co. Lit 
f. 267.6. 

5. A Man being ſeiſed of an Advowſon in Fee, grants the 
next preſentation to one,and before Avoidance of the Church, 
he grants the next preſentation of the [ame Church to aac- 
ther, Whether this ſecond grant be void or not ? 

It hath been refolved by the Juſtices, That if a Man 
ſciſed of 'an Advowſon in Fee, by his Deed granteth the 
next preſentation to 4. and before the Church becomerh 
void, by another Deed granteth the next preſentation of the 
ſame Church to B. the ſecond Grant is void ; for 4. hath 
the ſame granted to him: before, and the Grantee ſhall nor 
have the ſecond Avoidance by conſtruction, tp have the 
next Avoidance, which the Grantor might lawfully grant, 
for the grant of the next Avoidance doth not import the 
ſecond preſentation, 20 H. 8. Preſentments al Eſgliſe By. 52» 
29 H. 8, Dyer 35. 11 Eliz. Dyer282, 283. Coke in his 
Comment on Littleton , $. 722. f. 378.6. Cro. 1. part 790, 
791. Williams verſus Byſhop of Lincoln, and'the Mayor and 
Burgefſes cf Bedford : Bur if a Man ſeiſed of an Advow- 
ſon in Fee, taketh Wife, nuw by A in Law, is the Wite 
intitled to the third preſentation, it the Husband die betore; 
the Husband grants the third preſcnration ro another, rhe 


| Huastand dies, the Heir ſhall preſent twice, the Wife ſhall 


bave 


7 
| 
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kave the third preſentation, *and the Grantee the fourth; 
for in this Caſe it ſhall be taken che third preſencation, 
which he might lawfully grant ; and fo note a diverſity be- 
tween a Title by Act of Law, and by Ac of the Party, 
for the && in Law will work no prejudice to the Grantee, 
29 H.8.Dyer 38.15 H.7.3. 19 E.z. Nuar. Imp. 154. Cre. 1. 
part 791. in the Caſe betwixt Williams and the Biſhop 
of Lincoln, Co. Lit.3 79. 4. 

6. A Leaſe for years to two, if they ſo long live, if one 
die, Whether the Grant be determined ? 

In a Replevin the Caſe was, That Charles Fox was ſeiſed 
of fix Acres of Meadow in Bedſtom, in the County of Salop, 
in Fee, and 1o OF, 9 Eliz, leaſed the ſame to Charles 


| Hibbens, and Arthur Hibbens for 60 years, if the aforeſaid 


Charles Hibbens, and Arthur Hibbens ſhould fo long live, 
and afterward Charles died. And if the Leaſe determin by 
his death was the Queſtion, And it was adjudged, That 
by his Death the Leaſe was determined ; for the Life of 
Man is meerly Collateral unto the Eſtatg for years : Other- 
wiſe it is, If a Leaſe be made to one for the Lives of 7.S. 
and FN, there the Freehold doth not determin by the Death 
of one of them, for the Reaſons and Caules given in the 
Caſe of Bruanell, in the 5th Book of Cokes Reports, fol. 9. 
which Caſe was affirmed to be good Law by the whole 
Court, Co. Lib. 13. f. 66. 

7. The King granting a Mannor to }]. S. what Appendants 
ſhall paſs without naming ? 

Before the Statute of Prerogativa Regis, cap. I 5. by the 
Grant of the King of a Mannor, all Appendants-(without 
naming them) paſs, and the Starute excepreth Knights Fees, 
Advowſons and Endowments ; but all other Appendants now 
paſs without .naming them ; and ſo do Advowſons-paſs in 
Caſe of Reſtitution, for the Statute ſpeaketh of Grants, 
and in Grants alſo, without expreſs mention by the words 
Adeo plene & integre, &c. Co, Lib. To. 62. Whiſtler's 
Caſc. 

8. 4 Grant is made by the King of Lands, or Rent, with. 
out Limitation of any Eſtate, Whether this Grant be wid 
for the uncertainty ? 

There is a diverſity made_ by the Lawyers, betwixt the 
King and a common perſon Grantor ; tor it 2 common per- 
ſon grant a Rent, or other thing thar lies in grant ouly, 
without limitation of any Eſtate, by the delivery of the 
Deed only, the Franktcucment or Freehold paſles, 17 E-3- 

D 45: ©, 


54 
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45- 4. And the Reaſon is, for that the Grant of a Cori 
mon perſon ſhall be taken moſt forcibly againſt the Gran» 


tor, 7 Af. Pk x. But if the King Grants a Rent, ,or Lands - 


without limitation of any. Eftate , the Grant is meerly void 
for the uncertainty, and the Grantte ſhall not! be Tenant 
at will to the King And the Reaſon is, becauſe the Kings 
Grant ſhall be taken more firongly for his benefit and ad- 
vantage; and if it may be raken+to @ double intent : It 
ſhall be adjudged void for the doubtfulneſs thereof, 2 H.7. 
1.4. Davys Reports, 45. #. Le Caſe de Capitulariter Congre- 
ants, 

, 9. A Rent of ten pounds is granted to a Max and his 
Wife, and in caſe the Huchand die, that the Wife ſhall hawe 
three pownds Rent, VVhether the three pounds ſhall be by way 
of Increaſe, or by way of Abatement -of the Rent of ten 
pound! ? 

If I Grant ten pounds to Baron and Feme, and if the 
Baron dic, that the Feme ſhall have three pounds Rent, 
becauſe theſe words reſt ambiguous, whether I intend three 
pounds hy way of Increaſe, or three pounds by way of Re» 
ſtraint and Abatement of the former Rent of ten pounds ; 
it ſhall be taken ſtrongeſt againſt me that am the Gran- 
tor, that it is three pounds Addition to the ten, 8 Af. Pl. 
10. Lord Bacons Elements of the Common Law, Regula x. 
P. 11. 

10. An Annuity in granted to A. pro Confifio impenſo 
& impeadendo,who commits Treaſon,and thereupon. is caft into 
Priſon, ſo that the Grantor cannot come to him for his Ad 
wice, VVhether this Annuity be ditermined by this Non- 
ſeaſance ? 

If an Annuity be granted pro Conſilio impenſo & impen- 
dende, and the Grantee commit Treaſon, whereby he is 
Impriſoned , ſo that the Grantor cannot have acceſs unto 


him for his Counſel, yet nevertheleſs the Annuity is not / 


determined by this Now-feaſance ; yet it was the Grantees 
aft and default ro commit the Treaſon, whereby the Im- 
prifonment grew: But our Law looketh not ſo far, but ex- 
cuſeth him, becauſe the not giving Counſel was compultſary, 
and not voluntary, in regard of the Impriſonment, 6 H. 8. 
Dyer f. 2. #. In Jure (ſaith Bacon) wow remota Cauſe, ſed 
proxims ſpeatur. 

11. A Grant 1s made of s Rent Charge out of White-Acre 


tegether with a diſtreſs to be made in all of her Lands, 


whereof the Grantor is now ſeiſed,and which he ſhall after 


purchaſe, - 
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' purchaſe, VVhether the Clauſe as to Lands afterward Pye 


chaſed, be woid-or not? | 

It was adjudged in 27 £. 3. That if I grant unto you a 
Rent Charge out of White-Acre, and- that it ſhall be law- 
ful for you to diſtrain in all my other Lands whereof I am 
now fſeiſed, and which I ſhall hereafter Purchaſe, alth6 
this be but a liberty of Diſtreſs, and no Rent fave only 
out of Y/hite-Acre, yet as to the Lands afterward to be 
purchaſed, the Clauſe is void. 

It. A Man poſſeſſed of @ Leaſe for years, Grants ſo 
many of thoſe years, as ſball be in Arrear at the time of 
his Death, VVhether ſuch a Grant be good ? 

A Man poſſeſſed of a Leaſe for Term of 40 years, 
doth Grant ſo much of them as are behind at the time of 
his Death. Jt was held a void Grant by Juſtice Hales and 
others, for the incertainty,for that it appears not, how many 
years are to come at the time of his Death; for the 
Grantor may outlive the 40 years, and then nothing of 
the years will be in Arrear at his Death ; but a Deviſe by 
Teſtament is good. Br.Grants 1 54. And it is not like, where 


. A. makes a Leaſe gf his Land for Term of Life,and 4 years 


over ; this is certain, and his Executors ſhall have the 4 
years after his Death, Br. Leaſes 66. Alſo if a Man lea- 
ſeth his Land; Habendum 4 morte ſud for 40 years, this 
is good, becauſe this is certain, and hz has Authority co 
Charge his own Land, Br. Grants 1 $4. 
' 13. By the Grant of all a Mans Lands and Tenements, 
Whether a Leaſe for years doth paſs * 

A Man granteth Omnia Terras & Tenements ſua in Dale, 


4 Leaſe for years ſhall not paſs thereby ; bur contrary if he 


Grants Ommes Firmas ſuas, there by this, a Leaſe for years 
hall paſs ; for of this an EjeAment lies, aud oy it he 
ſhall recover the Term , and therefore 'tis a good word of 
Grant, 37 H. 8.301. Br. Grants I 55. 

04. A Rent granted to be Iſſuing out of one Mannor, Whe. 
ther another Mannor may be made liable to a Diſireſs ? 

If a Man by Decd grant a Rent of 40 ſhillings to 
inother our of his Mannor of Dale, to have, and perceive 
to him and his Heirs, and Grant over by the ſame Deed, 
that if the Rent be behind, that the Grantee ſhall diſtrain 
in the Mannor of Sale, the Rent is only Iſſuing our of the 
Mannor of Dale, and it is but a pain, that he ſhall diſtrain 
io the Mannor of Sale, but both the Mannors are charged, 


the one with the Rent, the other with a diſtreſs for the 
D 2 Rent, 


a8 
38 


S, 


N 


P 


© Guidetothe Conveyancer? 


' Rent, the one" Iſſuing out of the Land, and the other to 
be taken upon the Land, Co. Lib.7, 23, 24. in Batt's Caſe, 


and Co. Lit. 147.4, | 

is. Whether words in a Grant (an amount to a Rent- 
charge, Tho* there be no expreſs words of Charge or Di- 
ſtreſs ? 

If I Grant to you, that you and your Heirs of your Bedy 
ſhall diſtrain for a Rent of 4o Shillings within my Manner 
of Sale, this by Conſtruction in Law ſhall-amovnt- ro a 


- Grant-of a Rent out of my Mannor of Salc in Fee ſimple, 


or in Fee tail; for if this ſhall not amount to a Grant of a 
Rent, the Grant ſhall be of little force or effeR, if the 
the Grantee ſhall have but a bare diſtreſs, and no Rent iff 
him; for then he ſhall never have an Aſſize of this, &c. 
And this is the Reaſon that it is fo often ruled and reſol- 
ved, That this ſhall amaunt ro a Grant of a Rent-charge 
by Conſlrufion of Law, ut res magis valeat. Coke in his 


* Comment on Littleton, $. 221. f. 147. 4. 


An ddminiftrator granting Omnia Bona & Catalla ſua, 
MH —_ a Term in right of his Adminiſtratorſhip ſbal 
aſs. 
: It was held, That if an Adminiſtrator doth Grant Omms 
Bona & Catalla ſua, a Term which he hath as Adminiſtras 
ror doth not paſs, for it is not [uum, but he hath it-in the 
Right of the Inteſtate ; but if one hath a Leaſe as Execu- 
tor, or Adminiſtrator of the Mannor of Dale, and he 
granteth all his right and intereſt in the Mannor, the Term 
which he hath as Executor, &c. doth- paſs; for he had no 


* other right in it, and his intereſt is to paſs ir; but by gene- 


ral words it ſhall not paſs, Cro. 1. part. f. 6 Dorrel verſw 
Collins. 

The Lord Bgcen in his Elements of the Common Lay of 
England, tells us out of the Year Book of 10 E. 4+ 1« 
That if the Executor of F.S. grant Omnia Bona & Catal 
ſaa, the Goods which he hath as Executor will not paſs, bee 
cauſe or Conſiat, whether it may be a Devaſtation, and 
ſo a wrong ; and yet againit the 'Tieſpaſſer that raketh 
them out of his hand, he ſhall declare, Quod Bona ſus 
cept. 

" 7. The King grants Land, reſerving Rent, with a R& 
entry for Non-payment ; and after grants the Rent to. J.S 
which 1s not paid; Whether the King ſhall Re-enter © & 
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Walmſly Serjeant ſaid, it was Adjudged , That wherezs 
the Queen had granted Lands , referving a Fee-farm Rent, 
with a Condition of Re-entry for not payment ; and'after- 
ward the Queen grants the Fee-farm Rent to F. S_ in Fee, 
and then the Rent was behind , that rhe Queen ſhall nor 


Re-enter ; for by that means ſhe ſhould defeat her own 
Grant, which would be a Tort to the Grantee of the Rent. 


Cro. 1 part f.69., Cranmer's Caſe. 


18. A Baron has a Term for years in his own Right, and 
the Inheritance deſcends to his Feme ; Whether the Baron can 
grant, aſſign over, or diſpoſe of this Term , maugre this de 
ſcent of the Inheritauce to his Wife ? 

It was Reſolved upon Evidence in an EjeFione firme, 
where the Baron had a Term for years in his own right 
and the Inheritance afterwards deſcended to his Feme ; that, 
coming to him en auter droit, ſhould not drown or extin- 
guiſh the Term for years , which'he had and was poſſeſt of 
in his own right, and ſo he might well aſſign oyer or diſpoſe 
of this Term at-his pleaſure, notwithſtanding the deſcent of 
the Inheritance to his Wife; Cro 2 part 275. The Lady Plas 
v.Sleap. 

Note, That this Caſe is not like Bracebridge and Coke's 
Caſe in Plowden's Commentaries, where the Baron had the 
Fee and Freehold in his own right, and the Term ig the right 
of his Feme. 

19. Whether Common appurtenant for all Beaſts, can be 
granted over to another 

Replevin upon a Special Verdict. The Caſe was ſuch : 
A man preſcribes to have Common appurtenant to the Ma. 
nor of B. for all his Beaſts levant and couchant upon it. 
He grants this Common to 4. Whether this Grant were 
good or no, was the Queſtion; and adjudged, that he could 
not grant it over, for he hath it quaſi ſub modo, viz. for the 
Beaſts levant, &c. no more than Eftovers to- be burnt in 2 
Houſe certain : But Common appurtenant for Beaſts may be 
granted over, Cro. 2 part for. 15. pl. 19. Drury verſus 
Kent. ; 

20. Whether Common will paſs in a Grant with the 
woras cum pertinentiis ? 

A Copybolder for life had Common in the Lords Waſte 
(a3 all other the Copybolders had, by Cuſtom of the Manor 
of $.) The Lord grants and confirms the Copyhold Met 
ſuage and Land cum pertinentiis , to him and his Heirs : 


Wahether this Purchafor ſhall have Common there , as the 
D 3 Copy- 
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Capyholder had, was the Queſtion ; and Reſolved by all the 
Court, - he ſhould not; for he hath this Common by reaſon 


of the Cuſtom, which annexeth the ſame to his Cuſtomary 
Eltate, which being deſtroy 'd and determined by his own act, 
in waking it a Freehold, the Common is alſo deſtr oy'd and 
determined, and cannot continue without Special Words. 
They alſo Reſolved, That thoſe General Words, Cum per-. 
tinentizs, will not ſerve. And Williams in his Argument 
mentioned the Caſe of one Mr.Sheldon in the Commen Pleas, 


. who had divers Copybelders thar had Common in his waſte 


Lands, who ſeverally purchaſed the Freehold of rheir Copy- 
hold Eſtate : And he faid, It was adjudged that their Com» 
mon is thereby deſtroyed.And a Precedent was cited 42043 
Eliz.Rot.367. betwixt Forth and Ward, where a Copybolder 


had uſed to take Eſfovers to repair his Hedges ; and the 


Lord granted unto him the Freehold of the Copyhold by 
the words of Grant unto him all the Lands, Tenements and 
Hereditaments thereto appertaining, and thereto uſed and 
occupied, Yet it was Reſolved, He ſhould not have Common 
in the Land of the Lord : So here ; wherefore it was ad- 
judged accordingly for the Plaintiff, Cro, 2 part, fe2 5 3.Mar- 
ſham wv. Hunter , and Yelvertons Rep. 189, 190. Maſſam v. 
Hunter. 

21. A Rent granted to Two during the Life of ]. S. t 
his uſe, they die ; Whether the Rent be weſtad in ].S. by the 
27 R.8. of Uſes? 

Replevin. The Caſe was : A Rent was granted to Two, 
during the life of FS. ro his uſe ; Whether, if the Two die, 
living 7.S. the Rent were gone, or no, was the Queſtion ? 
For it was agreed, that there cannot be an Occupancy of a 
Rent,Dy.136.And it was held that it was not gone,eſpecially 
in this Caſe,theRent being granted to the uſe of 7.S.veſted in 
him by the Statute of 27 H.8. fo as he had an abſolute 
Eſtate during his life; and the lives of the Grantces is not 
marerial, the Eſtate being transferred from them; otherwile 
it had been of a Grant to an Uſe before the Statute , Cr. 
1 pert, 721, Crawley's Caſe. 

2.2. Rent-charge granted to one and his Heirs, during kit 
lift and Three others, whether good ? 

Avowry. For that one James Strangwoys was ſeiſed in 
Fee, and granted a Rent-charge of 20o /.. per annum to 
William Rabanks, to him and his Heirs during his lifey and 
the lives of Mary his Wife, and of Dorethy and Mary his 
Davghters; and that William Rabanks dicd Arno 1 596 

Mary 
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Mary being his Daughter, who married with the Defendine 
ys Poore, Anno 1603. And becauſe at Michaelmaſs 15 99. 
thefe was 20 7. Arrear, and nor paid to the ſaid Peter and 
Mary his Wife ; for the Rent fo arrear, the faid Husband 
diſtrained, and avows: The Plaintiff pleaded the Statute of 
Uſwry, and found againithim, and adjudged for the Defen- 
dant: And a Writ of Error being brought ; the fit Error 
aſlgned was,becauſe this Rent granted to one and his Heirs, 
during his life and others , is not deſcendible to the Heir, 
nor ſhall the Heir be occupant thereof. But all the Court 
held rheſe Limitations to be good enough, and that the Heir 
ſhall have this Rent, as a party eſpecially nominated , and 
as Heir by deſcent, alcho* it be not properly an Eſtate de- 
ſcendible. Secondly, it-was alledged, That the Eſtate being 
limited to him for his own and the lives of Two others, 
his own life includes as much as the lives of the others, 
and therefore void for the lives of the others : Sed non al- 
licatur, &c. wherefore the Judgment was affirmed. Cre. 
2 part 282. Bowles wv. Poore, 

23. Whether any Thing of Prerogative can paſs in the 
Kings Grant, without expreſs and determinate Words? 

General Words in the Grant of the King will not convey 
© any Subje Special Royalties that belong to the Crown 
7 Prerogative; as where the King grants Omnes piſcarias, 

piſcationes,, Royal-fiſhings will not paſs: The King 

granteth all Mines, Royal Mines of Gold and Silver paſs 
not : The King grants all Amerciaments , Royal Amercia- 
ments paſs not, Plowd.Comment.z3 33.6. 334-4. 9 & 10 Eliz. 
268. 3 E.3. Fitz. 445. Hobarts Rep. f. 243. Lord Stanhop 
wv. Biſhop of Lincoln and others. Davys Rep. f.17.4. Le Caſe 
de —_ » © le Caſe del Royal Piſcary de Banue , fo- 
57.b. 

-24. Whether the Grant of the King, of Things future and 
caſual, can be good in Law * 

The King may grant, That the Heir of his Tenant ſhall 


not be in Ward, or that a Tenant ſhall not be puniſhed in a 


Cefſavit. For tho' ſuch things are future , and caſual ; yet 
the King has an Inherirance in the Seigniory at the time of 
the Grant, 36 H. 6. 48. Dawys Rep. 0. 15 .a. LeCaſe de 
Cuſtoms, where the Ring grants Twenty pounds out of the 
great Cuſtom of London ; the Cuſtom 3s not a thing in 
being, but is paid by chance, and for that the perſon of the 
King is charged by a Writ of Annuity, 9 H.6.fo.12. 
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25. A Grant of the King, that extendeth to a ſutwe 
time; whether it ſhall be intended of things preſent and'in 
eſſe at the time of the Grant ? 

In divers Caſes , altho' that the Grant of the King ex- 
tends to a future time ; yet it ſhall be intended of things 
preſent and #n efſe at the time of the Grant. As in 38 H. 6. 
10.2. If the King grant to me Liberties in all my Lands, 
I ſhall have liberties in the Lands which I have at the time 
of the Grant, and not in thoſe Lands which I ſhall purchaſe 
2frerwards. So if the King grant Liberties in all my De- 
meſmLands,and afer a Tenancy does eſchear,l ſhall nor have 
Jiberties in the Land newly eſcheated. So if the King grant 
Catalla felonum quorumeunque , and after by Parliament a 
Fact is made felony that was not felony before, the Grantee 
ſhall not have the Goods of a perſon atrainted of ſuch 
felony. So where the Biſhop of Durham has Jura Regalia, 


and eſcheats of Treaſon within his County Palatine, he ſhall 


not have the Lands of Tenant in Tail atrainted of Treaſon, 
which are forfeited by the Statute of 26 H. 8. as 'tis Re- 
ſolved 12 Eliz.Dyer 289. Vide Davys Rep. fo. 15. Le Caſe 
ae Cuitoms. 

26. Whether all Grants of the King , upon Miſ recital, 
Now-recital, falſe Conſideration, or falſe Surmiſe, be woid in 
Law ? | 

What Grants of the King are good, and what not, and 
where the King is deceived, take theſe ſubſequent Autho- 
ritics : 

Where the King upon Information of the party grants a 
Manor, and recites, that he had it by forfeiture, and hath ir 
not by forſeiture,it is a void Grant; for the King is deceived. 
So it is ſaid where the King grants a Reverhon, where there 
1s no Reverhion, he is deceived,and it is void, 8 H.7.4. 

Where the King grants upon Petition for a mans Service, 
ſach a Manor of ſuch a value; where it 1s of a greater 
valuc, he is deceived, and ir is void, 9 H.7.2 7. 

If the King grant a Reverſion, and mif-recite the date 
of the Leaſe, but recites well the Eſtate, Thing, and Name 
of the Leſſee, it is a good Grant. In the time of H. 8. tit. 
Grants 364. 

The King recites for the good Service he hath done in the 
Wars,hc grants, &c.whereas he was never in the War; it is 4 
good Grant, for the Recital is a Matter in Deed not matc- 


rial, 26 H.8.f. 1. 
It 
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If the King makes one a Denizen,and reciteth whereas he 

was born in France , where in truth he was born in Spain ; 
this Grant, and making him Denizen, is a good Grant, and 
the Recital is not material, 9 H.7. fo.2. 

It is (aid for Law, That a falſe Conſideration in Letters 
Patents (hall not avoid them ; as where the King for Ten 
pounds to him paid giveth ſuch Land , and the Ten pounds 
Conſideration js not paid, the Patent isnot void, Contrary 
of a Parent made upon falſe Surmiſe; as that the Land came 
to the King upon the Attainder of 5.S. and it is falſe, the 
Patent is void, 37 H.8. tit. Patents 10. 

If an Office be granted by the King to one for life , and 
aſter the King grants it ro another, and donot recite the firſt 
Grant, the King is deceived, and the ſecond Grant is void, 
6 H.7.13- 

It is ſaid in the Caſe berwixt Swift and Zyres, That where 
there is a fallity in point of prejudice to rhe Kings benehr, 
or a miſinformation of the King's Title, or upon a ftalle Sug- 


geſtion; there all Grants made by the King (hall be void, 


Cro. 3 part,fo 548. 

27. A Grant to a Town, to be a C:unty , and no Grant 
of having a Sheriff; whether ſuch Grant be good in 
Law? 

In 5 Jacobz Regis, the King grants to the Town of Ber. 
wick, that they ſhould be a County ; but no Grant of ha- 
ving 2 Sherift, this Grant was adjudged to be void ; becauſe 
there would be no Officer to execute and do Juſtice, Ventris 
Rep.1 part, fo. 407. The Caſe of Sir Robert Atkyns againſt 
Holford Clare in Scaccario. 

ou King H. 8. granted a Manor with the Appurtenan. 

; Quz omnia are of ſuch a nearly Value, as is expreſſed 
in in ſack a particular, with a Non obſtante of any Miſ- 
recital of the true value ; and indggd the Value was not 
truly expreſſed in the particular; whether this Grant be 
gooul ? 

Hale Chief Bargn ſaid, That the Grant notwithſtanding 
was good in Law. He faid, the Reaſon why a Miſtake in 
the Conſideration, or in'the Kings Title, or the Non recital 
of an Eſtate or Leaſe in being ſhall vitiate the Kings Parent, 
19, becauſe by his Prerogative he ought to be truly informs 
ed of. the Truth of his Caie : But it is otherwiſe in caſe 
of 2 Common perſon , whoſe Grant is to be taken moſt 
ſtrong!y againſt himſelf ; and that here the Non ob/tante aids 
theſe detects: And it is the proper Office of aNon obſtante ſo to 
do, 
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do, as Sppears 4 Rep. Boxwun's Caſe. And without there 
had been ſuch a Now 0bſtante in the Patent in Arthur Le. 
gate's Caſe, after the Clauſe, Nue quidem onnia ſunt conce- 
lata, Non obſiante that they are not concealed, all would 
bave paſſed that was comprized in the Patent. To which 
all the Court agreed, Hardres Rep. fo. 231, 232. Attorney 
General verſ. Sir Francis Hungate. 

29. If a liberty be reſumed by a Statute, and the King 
grants all Liberties, &c. Non obſtante aliquo Statuto, whe. 
ther che Liberty reſumed can be revived wi;hout ſpecial 
Wora' ? 

The Lord of the Mannor of Thorp. Kirby was, among(t 
other Franchiſes and Immunities diſcharged by the Letters 
Patents of King Edward the IVth, of Purveyance ; which 
Charter, for the point of Diſcharge of Purveyance, was 
annulled by the Statute of 27 H.8. c.24. And after the 


Manor coming to the hands of King .Edward the VIth, he 


by his Letters Patents granted the ſaid Manor to the Lord 
Darcie and his Heirs : And further granted ,Tot,talia,cadem, 
bujuſmodi & conſimilia Jura, Juriſdifiones , Francheſias, 
Privilegia,&c. quot, quants, qualia, & que,&s. prot ali- 
quis dominus Manerij habuit, tenuit, ſeu gaviſus fuit vir- 
rute alicujus Carte, Doxi, ſeu Conceſſions , aut aliquarum 
Literarum patentium per prefatum Regem aut per aliquem 
Progenitorum ſuorum quorumcunque fa”, conceſſ. ſeu confir- 
-nat” aliquo Statuto nyn obſtante. It was in this Caſe ad- 
judged, That the Clauſe being general, Of all Liberties and 
Priviledges, &c. it is to be intended of ſuch Liberties and 
Priviledges which the Lord of the Manor (before my Lord 
Darczes time) had, and were not reſumed by any Stature. 
But this Liberty, ro be Diſcharged of Purveyance, was re- 
ſumed by the Statute of 2.7 K. 8. wherefore it ſhall not be 
revived by general Wards, but by an eſpecial Grant of thoſe 
Liberties by their expreſs Name, with an expreſs Non obſtante 
of that Statute ; ſo that ir might appear, That the King, 
intended to grant them, notwithſtanding this Statute. Paſch 
28 Eliz, Coram Rege, The Lord Darcies Caſe, Co. 1 part. 
fo. $12, 513. pl. 38. Quo warranto, Co. 4 Infl. fo. 329. 
And fo it was agreed about the 2oth of Eliz. in the Lord 
Pagets Caſe , for certain Liberties claimed in the Foreſt of 
Canck-Wood, That where liberties of Catalla felonum were 
granted by H. 6, to 7. S. in thar Foreſt: And afterwards 
by a privare Statute 28 H. 6. all Liberties granted by bim 


were reſumed : And after this Foreſt came to the King by 
Attainder 
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Attainder; and this Foreſt was granted over with all the 
Liberties which 7.S. bad therein, with a Nox obſtante aliquo 
Statuto; yet this Liberty, which was re-aſlumed', was not 
revived nor paſſed, anleſs there had been an expreſs men- 
tion. 

30. A. being ſeiſed in Fee of Lands , wherein there is a 
Mine of Coals, grants a Leaſe or Term for years of the 
Lands to B. without mentioning any Mines ; Whether the 
Leſſee may dig for any new Mine ? 

A man hath Land, in which there is a Mine of Coals, or 
the like, and maketh a Leaſe of the Land ( withour 
mentioning any Mines) for life, or for years ; the Leſſee for 
ſuch Mines as were open at the time of the Grant or Leaſe 
made, may dig and take the profits thereof ; but he cannot 
dig for any new Mine, that was not open at the time of the 
Leaſe made, for that ſhould be adjudged waſte. And it there 
be open Mines, and the Owner make a Leaſe of the Lands, 
with the Mines therein, this ſhall extend to the open Mines 
only, not to any hidden Mine ; but if there be no open 
Mine, and the Leaſc is made of the Land, together with all 
Mines therein, there the Leſſee may dig tor Mines,and erjoy 
the benefit thereof, otherwiſe thole words ſhould be void; 
Co.1 Inft. fe. 4.b. Co.lib.s. Saunders Caſe, Hob.Rep. fo.234. 
Lord Darcy verſ. Askwith. 

. Note, It was Adjudged Hil. 28 Car. 2. B.R. That Coal- 
Mines, not overt, do not paſs by a Demiſe for years of 2 
Manor, and all Hereditaments within it, Jones's Rep.fo.7 1,72, 
Aſtree ver(. Ballard. 

31+» Whether # Kiln ſball paſs by the Grant of a Mill,with 
its appurtenances ? 

It was found by Special Verdif , that there was a Cloſe 
in which was erected a Mill anda Kiln , and they had been 
enjoyed together from the year 1653 ; and then he to whom 
it belonged bargains and ſells ſeveral things, and the Mill, 
Waters, Banks,&c. with the appurtenances. And after Ars 
gument it was adjudged that the Kiln did not paſs; for if the 
Kiln (hall paſs te the Bargainee , it muſt paſs by the grant 
of the Mi/, with the appurtenances : And it appears not 
that it is appurtenant to the 'Mill, but the contrary ; for it 
may be a Lime-Kiln, which has no relation to a Mill : Bute 
if it had been found to be a Mault-Kiln, then it ſeemed to 
ſome of the Juſtices that it ſhall paſs; for a Mault-Kiln 
may be appurtenant to a Mill, to prepare Maulrt for the Mill. 
Judgment for the Defendant, ſcil, That the Kiln did not paſs 
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to the Bargaince, Siderfin 1 part fo. 211, Archer verl. Ben- 
ze. | 

32. If ].S. who has 20 Aires of Land in Fee, holden of a 
Manor by Suit of Court, which Manor is deviſed to bim in 
Tail, with a Remainder over; the Lord of the Manor grants 
all the Manor to A. in Fee; Whether the 20 Acres of Land 
beld of the Manor , ſhall paſs as parcel of the Demeſns of 
the Manor * 

Upon a Special Plea in an EjeFione firme, the Caſe was, 
That the Lord of the Manor devifed the Manor to F. S. in 
Tail, the Remainder over; the which 7.$S. had 2o Acres in 
©, which were held of the Manor by Suit of Court : And 
being thus ſeiſed of all, grants or convoys the Manor to A. 
in fee: And the Quere was, If theſe 20 Acres ſhall paſs as 
parcel of the Demeſns of the Manor ? And it was clearly 
held, that they ſhall paſs, eſpecially here ; becauſe there is 
nor an Union of the Eſtates, ſeeing both are not in fee : Bur 
it both had been in fee, it would not paſs ; becauſe if it paſs 
as part of the Demeſns, it ought to have been ſo time our'of 
mind: And there is a diverſity between an Eſcheat, which 
came in lieu of the other Land, and Land purchaſed, as in 


our Caſe, Judgment, Thar the 20 Acres do not paſs as par* 
cel of the Manor, Siderfins Rep.1 part, fo. 28 4, Holmes verl. 
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The Third Conveyance , by way of 
Fine. | 


A FINE hath divers Appellations in our Common 
Law ; but here in our Caſe it is uſed for a Formal or 
Ceremonious Conveyance of Lands or Tenements , or (av 
Weſt ſaith, tit. Fines, ſeF.25.) of any thing Inheritable,being 
in efſe tempore Fin wu, to the end to cut off all Controverfics. 
Weſt (part 2. Symb. ſeF.1.) defincth a Fine in this Ggnifi- , 
cation : Covenants made between Juſtices , and entred of 
Record. And out of Glanvil thus: (Lib. 8. c. 1.) Finis eff 
amicavilis Compoſitio, & finalis Concordia, Conſenſu, &- 
Licentis Domini Regis, & ejus Juſticiariorum. And the 
ſame Glaxwvil (Lib, 9. c.3.) Talis Concordia finalts dicitur, ea 
quod finem imponit negotio, adeo ut neutra pars Litigantium 
ab eo de catero poterit diſcedere. And out of Bdafou(Lib.s. | 
Trat.5.c.28, num.7.) thus: Finis ideo dicitur fnalis Con= 
cordia, quia imponit finem Litibus, & eſt Exceptio peremp- 
teria. The Author of the New Terms of Law (tit. Fine, 
P-174.4,) defineth it tobe a final Agreement had between 
Perſons, concerning any Land or Ren, or other Thing whereof 
any Suit er Writ is between them , hanging in any Court « 
So that it is evidenced by the Writers of the Common Law 
above-named, that it is nothing but a Compoſition or Con- 
cord acknowledged and recorded before a competent Judge, 
touching ſome Hereditament or Thing immovable , tha 
before was in Controverſie between thoſe that be parties t: 
the ſame Concord : And that for the betrer credit of th 
TranſaQion , being by imputation made in the preſence « 
the King, becauſe it is levied in his Court ; and therefo1 
doth it bind Women Coverr,being parties,and others whom 
ordinarily the Law diſableth ro Tranſat, only for this Rea» 
ſon, That all prefumprion of Deceit or Evil-meaning is ex- 
cluded, where the King is privy to the Act. Hitherto touch- 
ing the deſcription of a Fine,vwe come now to offer ſome Ob» 
ſervations- | 


I. OSſervations. 


the Conveyancer, 


I. Obſervations. 


xt. This Fine is of fo high a Nature , that Bron hath 
theſe words of it; Item immediate pertinet ad Regem fue» 
rela finis fatti in Curi4 Domini Regis , & non obſervatas 
Et eft Ratio, quia nemo poteſt finem intorpretari , niſs ipſe 
Rex,in cujus Curid fines fiunt, Lib.3. c.;.0.3- 

2. The Civilians call this Judicial Concord , or Solemn 
Contra, Tranſaftionem judicialem de Re immobili, Vide 
Weſt.Symb.part .titulo de Tranſa8&.Co.Lit.262.4.and Cowel $ 
Interpreter, tit. Fine. 

3- * Diſcourſe of Wit and Reaſon (faith Door Cowel) 
© hath in time wrought other uſes of this Concord , which 
© in the beginning was but one; as namely, to ſecure the 


* Title that any man hath in his poſſeſſion againſt all men ; 


* ro cut off Intails, and with more certainty to paſs the In- 
© tereſt or Title of any Land or Tenement, tho" not contro- 
* yerred, to whom we think good, cither for years or in fee, 
Inſomuch that the Paſſing of a Fine , in moſt Caſes now 
is but mera fiio Juris, alluding to the uſe for which it was 
invented, and ſuppoſing a Doubt or Controverſy, where in 
truth none is : And ſo not only to work a preſent Preſcrip- 
tion againſt the partics to the Concotd or Fine, and their 
Heirs; but within five years againſt all others, not expreſly 
excepted Fif it be levied upon good Confideration , and 
without Covin) as Women Covert, perſons under 2 1 years, 
or Priſoners, or ſach as Þe out of the Realm at the time 
when it was acknowledged. Touching this matter the 
Reader may conſult the Statutes of 1 R.3. c.7. 4 H.4-c.2 45 
32 H.8.c.36, & 30 Eliz.c.2. 


4- This Fine of ours hath in it five Eſſential parts, 


1- The Original Writ taken out againſt the Cognizor: 


2. The Kings Licence, giving the parties liberty to accord 


(tor the which he hath a Fine called the Kings-Silver being 
accounted a part of the Crowns Revenue.) 3. The Con- 
cord it ſelf, which thus beginneth ; Es eff Concordia ralir,ete. 
4+ The Note of the Fine, which is an abſtract of the Ori, 
ginal Concord, beginncth in this manner : ſcil; Inter R.Que- 
rentem, & $. & E. uxorem ejas deforciantes, &'c, $g. The 
foot of the Fine, which beginneth thus ; Hes eft finalis 
Concordia fats in Curis Domini Regis apud Weltm. # die 
Paſchg 
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Paſche in quindecim ties, Anno, Oc. fo 2s the Foot of the 
Fine includeth all, containing the day, year and place, and 
before what Juſtices the Concord was made, Co./:b.5.fo.38, 
39. Teyes Caſe. 

5. This Fine is either ſingle, or double. - A ſingle Fine is 
that by which nothing is granted or rerdered back again 
by the Conuſees to the Conuſors, or any of them. A double 
Fine containeth a Grant and render back again either of 
ſome Rent, Common, or other thing out of the Land , or 
of the Land it ſelf, to all or ſome of the Cognizors, for 
ſome Eſtate , limiting thereby many times Remainders to 
Strangers, which be not named in the Writ of Covenant. 
Again, A Fine is of the EffeR, divided inte a Fiftie executed, 
and a Fine executory. ' A Fine executed is ſuch a Fine , as 
of his own force giveth a preſent poſſeſſion (ar the leaſt in 
Law) unto the Cognizee, ſo that he needeth no Writ of 
THabere facias ſeiſinam] for the execution of the ſame, bur 
may enter ; of which fort is a Fine[Sur Cognizance de droit 
g0me Ceo que il ad de ſon done, | that is, upon acknowledg- 
ment, that the Thing mentioned upon the Concord be Jus 
ipfins Cognizati, ut illa que idew habet de dono Cognitorss ; 
and the Reaſon of this ſeemeth to be, becauſe this Fine 
palſeth by way of Relcaſe of that Thing which the Cog» 
tizce hath already (at the leaſt by Suppofition) by virtue 
of a former Gift of the Cognizor , Co.(:b.3. $9.6. Caſe of 
Fines ; which is in very Decd the ſureft Fine of all. Fines 
Executory be ſuch, as of their own force do not execute the 
poſſeſſion in the Cognizees ; as Fines ſur Conuſance de aroit 
tantum, Fines ſur done, Grant, Releaſe, Confirmation, or 
Render. For if ſuch Fines be not levied, or ſuch Render 
made unto them thar be in poſſeſſhon at the time of the 
Fines levied, the Cognizees muſt needs ſue*Writs of [ Habere 
facias ſeiſinam) according to their ſeveral Caſes, for the ob- 
raining of their Poſſeſſions , except at the levying of ſuch 
Executory Fines, the partics, to whom the Eſtate is by them 
limited, be in poſſeſſion of the Lands paſſed thereby : For 


yin this Caſe ſuch Fines do enure by way of Extinguiſhmene 


of Right, not alcering the Eftate or Poſſeſſon of the Cog- 
nizee, but percharice bettering it, Weſt. 2 part Symbol. 20 
® 21; O tit. Fines ſe#. 25. 'Vide more of this kind of 
wg in the Author of the New Terms of Law, tit. Fine, 
0.17 4.4,0. 

6. Touching the form of theſe Fines, itisto be conſidered 
wpors what Writ or Action the Concord is to be _ 

an 


h, " 
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And then firſt there muſt be a pair of Indentures .between 
the . Cognizor and Cognizee, whereby the Cognizor cove- 
nagterh with the Cognizce to paſs a Fine unto him, of ſuch 
and ſuch things by a day ſet down. And theſe Indentures, 
as they are firſt in this proceeding, ſo are they ſaid to lead 
the Fine. Upon this Covenant the Writ ot Covenant is 
brought by the Cognizee againſt rhe Cognizor , who there- 
upon, yieldeth to paſs the Fine before the Judge, and ſo the 
Acknowledgment being recorded, the Cognizor and his 
Heirs are preſently concluded , and all Strangers not ex» 
cepted after five years once paſſed, If the Writ whereupon 
the Fine is Þxounded , be not a Writ of Covenant, but of 
Warrantia Charte, or 2 Wiit of Right, ora Writ of Meſne, 
or a Writ of Cuſtoms and Services, then this form is ob- 
ſerved, The Writ is ſerved upon the party that is ro ac- 
knowledge the Fine, and then he appearing doth accord- 
ingly, Wef.Symb. part 2. ſef.23.Dyer fo.199.pl.46,Cowel's 
Interpreter tit. Fine. 

7. Before the Sratute of E. 3. made in the 34th year of 
his Reign, by which Statute Non-claim is ouſted , the Law 
was ſuch ; That if a Fine were levied of certain Lands 
or Tenements, if any that was 2 Stanger to a Fine had 
Right to recover the {ame Lands or Tenements , if 
he came not, and mace his claim thereof within a year 
and a day next after the Fine levied, he was to be barred 
for ever, Lit. ſe. 441. But ſince by the Statute of 
4 H.7. c.24. five years after Proclamations upon the Fine, 
are given to him that Right hath, to make his Claim, 
or purſue his Action , where the Common Law gave but a 
year and a day, Co.Lit.262.4. 

8. If a Fine be levied without Proclamations, or without 
ſo much as the Law requireth , then the Statute of Non» 
claim doth extend to ſuch a Fine, Co.Lit i614. 

9. A Feme Covert had no priviledge of Non-claim at the 
Common Law, becauſe ſhe had a Husband that might make 
Claim for her, as ſome have ſaid: (But yer Brafon and : 
Fleta ſay, that ſhe ſhall be excuſed, it the Husband did not 
make the Claim.) Alſo they in Reverfion or Remainder 
cxpeCiant upon any Eſtate of Freehold, were barred by the 
Common Law; and yet they could «make no Claim , be- 
cauſe it belonged to the particular Tenant, and not to them, | 
becauſe their Entry was not lawful, which was one of the 


principal Cauſes of making of the Statute of 34 E.z. which 
ouſted 


and that is, moſt commonly , upon a Writ of Covenant : | 
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ouſted Non-claim. Bur theſe Caſes of Coverture, ind of 
them in Reverſion and Remainder, are now without queftion 
 holpen,and juſt proviſion made for the ſaving of their Rights 
andTitles,by the Statute of 4H. 7.23 by the faidAR appeareth. 
10. Fines working wrong to third Perſons, oughe not 
to be accepted by Judges, Co. Lift. 383.4. 

11, A Diverſity taken by our Lawyers between matters 

of Record done, or ſuffered by an Infant, and matrecs in 
Fait ; For matters in Fait he ſhall avoid cither within 
Age, or at full Age ; Bur matters of Record, as Statutes 
Merchant , and of the Staple, Recoghizances acknowledg- 
a ed by him, or 2 Fins Jevyed by him, muſt be avoided by 
him, wiz. Statutes , ec. by Audits (Querels, and the 
Fine during his Minority, and the like. And the Reaſon 
| thereof is ; becauſe they are Judicial AQs, and taken by 2 
Court, or a Judge ; therefore the Nonage of the party, to 

| avoid the ſame, ſhall be Tryed by InſpeQion of Judges, 
| and not bythe Country, And for that his Nonage muſt 
be tryed by InſpeCtion, this cannot be done after his full 

] Age ; Burt if the Age be inſpeRted by the Judges, and Re- 
; corded, that he is within Age, albeit he come of full 

d 


Age before the Reverſal , yet it may be Reverſed aſter his 
fall Age, Palch.12, Jac. Regrsy inthe Kings Bench, in the 
Caſe of Kehewich, upon a Writ of Error brought by him. 
Coke in his Comment on Littleton, SefF. 199. f. 131. n. and 
Se. 726.f. 380. b. Perkins Se. 19. Tit. Grants, 18, E.4; 
i13. Cro.2. Part of 59,60. Randal v. Wale. 6 & »y, Eliz, 
* Dyer 2 32.b. Cro. 1 part of 208. Pl.3.Clavel v. Mallory and 
f.739.Holland v.Dauntzey.Cro.2.part f.2.30.Poynts his Caſe, 


; 12, All Als that a Man Compos Mentis doth in any 
_ Court of - Record, either concerning his Lands or Goods, 
1» | fall bind himſelf and all others for ever. And if he alien 


Lands by Fine or Recovery, this ſhall not only bind himſelf, 
ve || bur his Heirs alſo , Co. Lib. 4. f. 123. Beverley's Caſe. 
ke | Co Lit. 247. 4. Perkins Seft. 2.4. Tit. Grants. 

na... 13- The Conuſance of a Fine is taken by one, and the 
Dedimus poteſtatem was to him and another joyntly, this 
+ | fhallbe avoided by Writ of Errour, Cr. 1. pars Downes 
he | Y- Savage: | 

ie. |, 14. Pro licentia Concordandi there is ® Fine due 
to the King, and is called the Kings Silver, and the Poſt- 
the I Fine ; and it is called the Poſt Fine, in reſpe& of the Pr3- 
mer-Fine, or the Fine in the Hamper ; For in every real 
AQion of Lauds, or Tcnements of the yearly value of five 
E Mgrks 
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Marks, there is due in the Hamper upon the Original &5; 
8. d. wiz, For every five Marks of Lands, 6 5. 8.d. and 
if it be under five Marks, no Fine ia the Hamper upon the 
Original is due: A Writ of Covenant to levy a Fine, is 

en a real Writ, for which a Fine in the Hamper is paid. 
Now the Fine pro licentia Concordandi, or the Poſt-Fine is 
alſo cerrain, for it is as much as the Primer-Fine, and 
half as much more : As for example, a Writ of Cove» 
nant is brought-to levy a Fine of Land of the yearly va- 
lue of five Marks, there is 6 s. 8 d. due preſently for the 
Primer Fine, or Fine in the Hamper ; but the Fine 
pro licentia Concordandi, or Poſt. Fine is not due, till Conge 
a" accorder be granted by the Court ; in this caſe the Poſt, 
Fine is 10 5. that is, as-muchy, and half as much as the Pr:- 
mer-Fine was ; but if the Land-be under five Marks, ſo as 
no Primer- Fing is due, yet ſhall there be a Fine pur Conge 
& accorder, and that it- alſo certain, wiz. 6 s. $4. Co. 2 
Inſt. f. 511. ; 

16. There is no Poſt Fire due, but when there is Congs 
a" accorder, and in the Court of Common» Pleas there 'is 2 
Special Clerk for the entring of the Kings Silver in a Roll, 
which is alſo indorſed upon the Writ of Covenant, Co. 2, 
Inſt. 511. 

16. After the Poſt-Fine is paid for the-Concord, and 
the Kings Silver entred, tho* the Conuſor dies, the Fine is 
good, and the Land paſſeth ; but if the Kings Silver be 
not entred, the Fine may be Reverſed by a Writ ot Errors 
Co. Lib.g.3 9. Teyes Caſe ; Dyer 5.Eliz. 220. b, 

19. A Man bringing two Original Writs of Covenant, 
the one for Land in the County of S. of the yearly value of 
6 /. and another in the County of E. ot 24 [. per An- 
wu; Now albeit there be two Originals, yer there is but 
one Concord, and for that Concord one entire Fine is due, 
and not ſeveral, 6 Eliz. Dyer 227. 

18. Regularly a Fine may be levy:d of any thing where 
of 2 precipe quod reddat doth lye, as of Land, Rent, ©, 
or whereof a precipe quod faciat, as the Writ of Cuftoms 
and Services, or whereof -4 precipe quod permittat, as t0 
have Common, a Way, &c. or to be ſhort, whereof 3 
precipe quod teneat doth lye, as the Writ of Covenant to 
levy a Fine, and the like, Co. 2. Inſt. 513. 

19. A Fine cannot be levyed for a Mannor or Lands,that 
is Antient Demeſn, for that ſhould be a wrong to the Lord, 
of whom the Land is - holden, for by the Fine it becomes 

ge Frank-Fes, 
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Frank. Fee, and not impleadable in his Court ; and if ny 
ſuch Fine be to be levy ed, the Loxd ſhall Reverſe the ſame 
in a Writ of Deceit. Coke in his Comment on the Sta» 
ture of Modus levandi Fines, fo. 513. 

20,. {n caſe there be no Original Writ, yet the Fine @® 
not void, but voidable by Law ; and that is by Writ of Er- 
ror ; and this holds alſo when there is an Original Writ, 
and the Fine is levyed as well of that which is contained in 
the Writ, as of ſome other thing not contained ; As if the 
Writ of Covenant be of the Mannor of D. and the Fine 
is of the Mannor of D. and likewiſe of the Mannor of S. 
it is voidable for the Mannor of S. by Writ of Error, Co. 
Lib. 3. f. 5. Owen and Morgans Caſe, Co. 2: Inft, 513, 
$14. 

21. The Form of the Original Writ is to be obſerved, 
that if the Fine be levied of cight ſeveral Things, as of a 
Mannor, a ReQtory, a Houſe, &c. after the naming of the 
Mannor, the Form is, Ac de Reforia, nec non de Meſſnagto ; 
for the Fourth, Ac eriam ; for the Fifth, Preterea ; for the 
Sixth, Ac wlterivs ; for the Seventh, Ac etiam; for the 
Eighth, Ac inſuper ; and if there be more, then to begin 
again, Co, 2, Inſt, 5 14. He tells us, that he hath known a 
Chirograf of a Fine diſcovered of Forgery by not obſer» 
ring this Order, 

22. Where the Husband and Wife do levy a Fine, there 
ſhe ought ro be examined ; but where the Husband doth 
take by a Fine, and depart with nothing, rhere a Feme-Cg« 
vert is net to be examined, Co.2. Infl. f. 5ig. 

23. if a Fine be levyed of Land to the Husband and 
Wife, and the Husband and Wite grant and render the 
Land, there the Wife ſhall be examined ; Co. 2» Inſt. 


f.s18. 


24. The Examination of the Wife muſt be Solely and Se* Vide Lit. 
cretly, apd the effe&t thereof is, whether ſhe be content of 3s 3-4. 
her own free good Will, without any Menace or Threat to £26. 3. 
levy a Fine of theſe parcels; and name them unto her, eve- Marg. 9 
ry thing diſtincly contained in the Writ, ſo as ſhe perteQly Wintons 


underſtand what ſhe doth ; And if the Judge doubterh of Caſe. 
her Age, he may examine her upon her Oath ; But if. the 
Fine be received; and recorded, the Feme. Covert, or her 
Heirs ſhall not be received to aver, that ſhe was nor Exa- 
mined, nor Aſented ; for this ſhould be againit the Res» 
cord of that Court, and teuding ro the weakning of the 
General Aſſurances of the Realm, Co- 2.1nft, fe. 515. 

E 2 45. & 
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26. A Fine Sur Conuſans de droit come ceo, Ofc. is ſaid 
to be fevyced, when the Writ of Covenant is returned, 
and che Concord, and the Kings Silver duly entred, this' 
maketh the Land to paſs, and from this, ſhall ( according. 
to the Starute of 18 E. 1. Modus levands Fines ) the: year 
and day be accounted, albeit the Fine be Engroſſed aiter- 
wards, Co. 2.Inft. f. 517. 

26. By the Statute of 18 E. 1, Stat.qe de Finibus, a Final 
Concord cannot be levyed in theKings Court,without aWrit 
Original before four Juſlices in the Bench ; And it muſt alſo- 
be in the preſence of the Parties, who ought to be of full 
Age, cf good Memory, and out of Priſon; and if a. Feme- 
Covert be one, ſhe muſt be examined by four Juſtices, and: 
if ſhe conſent not, the Fine cannot be levyed ; The Rea- 
ſon of ſuch Solemnity in the taking of a Fine is, becauſe 
it bars all Perſons, of full Age, out of Priſon, of good Me» 
mory, and within the four Seas, the day of the Fine levy- 
ed, if they make not their claim of their Afton within a: 
year and a day by the Country, 

27. By the Statuteof 4 H. 7. c.24. Every Fine after the 
Tngrofling, ſhall be proclaimed in the Court the ſame Term, 
and the three next, four ſeveral days in the Term,and in the 
mean time all Pleas ſhall ceaſe; and the Proclamations bee 
ing ſo made, the Fine ſhall conclude all Perſons both Pri- 
vies and Strangers, except Women Covert, Perſons, under 
Age, in Priſon, out of the Real m, or of 197 ſane Memo 
ry, being not parties to the Fine. The Right and Intereſt 
that any Perſon or Perſons ( other than the Parties) hath 
Or have at the time of the Fine Ingrofled, is ſaved, {6 
that they or their Heirs purſue their Right or Intereſt by 
Atton or Lawful Entry, within five years after the Procla* 
mation ſo made; $o alſo is the Right and Intereſt ſaved , 
which accrues after the Engroſlſing of the Fine, ſo that the 

Parties having the ſame, purſue it within five years after it 
ſo accrues, and in this Caſe the Aftion may be brought 
againſt the Pernor of the Profits. If at the time of the 
Fine logroſſed, or ef fuch Accruer, the Perſons be Covert 
( 2nd no parties to the Fine ) under Age, in Priſon, out of | 
the Realm, or of nox ſane Memory, they or their Heirs 
havetime co purſue their Actions within ave years after ſuch 
ImperteQion removed. The exception, that none of the 
parties, nor any to their uſe had any thing in the Lands at 
the time of the Fine levyed, is ſaved to all Perſons, except 
| Partics and Privics, Fines atthe Common Law have => 
[ 
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ſame force they had before the making this Statute; fnda 
Fine :may be levyed this way, or at the Common Law, ar 
the pleaſure of the Parties. 

28. By the Statuteof 32H. 8. c. 36. All Fines levyed 
by any Perſon or Perſons of full Age of Land Intailed before 
the ame Fine, to themſelves 'or any of their Anceftors in 
Poſſeſſion, Reverſfion, Remainder or Uſe, ſhall immedi« 
ately after the Fine Ingroſſed, and Proclamations made, 
be a ſufficient Bar againſt them, and their Heirs, claiming 
only by ſuch Intail, and againſt all others claiming only to 
their uſe, or to the uſe of any Heir of their Bodies. Hows 
beit this ſame AR ſhall not bar the Intereſt of any Perſon 
accrued, by Reaſon of any Fine Jevyed by = Woman, after 
her Husbands Death,contrary to the Statute of 41 H.7.c.20» 
A Fine levyed by him, who is Reſtrained by any expreſs 
AR of Parliament fo to do, ſhall be void, notwithſtanding 
this AR. This A& ſhall not extend to any Fine hereto- 
fore levyed of Lands now in Suit,or heretofore lawfully reco- 
yered in anyCourt by Judgment,or otherwiſe,nor to any Fine 
of Lands intailed by the Kings Letters Patents, or any 
AQt of Parliament, the Reverſion thereof at the time of 
ſuck Fine levyed, being in the King, 

29, The Statute of 1 M,. park. 1. c. 7, enafts; That 
all Fines whereupon Proclamations are not duly made ( by 
reaſon of the Adjournment of any Term by Writ) ſhall be 
good, as if that Term had been holden from the begin- 
ning to the end, and the Proclamation therein made ac- 
cording to the Statute of 4 H.7.c.2 4. 

30. By the Statute of 35 Ez. c. 2. Fines in the Com- 
mon Pleas ſhall be Proclaimed four times only, viz; Once 
in the Term, wherein the Fine is Engroſſed, and once in 
each of the three Terms then next following: 

31, A Fine in the ſame Term, is in petiore Judicis, 
either for Reverſal, or Amendment thereof, Latches Reprts, 
f. 180. Glyn v. Owen. 

32. A Fine cannot bar any intereſt which was diveſted at 
the time of the Fine levycd, Yentris Rep. 1. part f. 56. 
Freeman NW. Barnes. 

33. A Fine levyed to Leſſee for years, with an Intent 
that he ſhould ſuffer a Recovery, his Term is not drowned, 
Ventris Rep. 1, part f. 195. Bovies Caſc. 

34. If a Commiſſoner take a Fine to execute it cor- 
ruptly, he may be fined by the Court, for in Relation to 
the Fine,he is ſubjeR to the Cenſure of it; as Attornics, &c. 
E 3 
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But the Court has no power to fine the parties for a Miſde- 
meanor in" them, Yentris Rep. 2. fart f. 30. Herbert Pere 
rots Caſe. 

35. A Fine acknowledged before the Revolution, and 
the Writ of Covenant ſued out after the Reyolution, allow- 
ed to be good, YVeutru Reports, 2 part f. 47, 48. Ano 

mus. 

36. A Right to an Eſtate by an Extent is barrable by a 
Fine and Non-claim ; and ſoalſo a Right ro a Term for 
years; but otherwiſe it is where a Statute is aſſigned in 
Truſt ro wait upon the Inheritance, Yeutris Reports, 2 part 
f. 329, 330. Dighton v. Greenville, 

37. An Indenture declaring the uſes of a Fine with a 
power of Revocation, and limiting new uſes ; This is good 
for the raiſing new uſes; but otherwiſe if it be with a power 
to Revoke, but no expreſſion for the limiting new uſes, in 
this caſe no uſe can ariſe upon ſuch a Fine, Siderfin's Rep, 
1 part f. 343, 344. Ward v. Lenthall. 

38. An Eitare that is not put to a Right, may be bar- 
red by a Fine, Siderfin's. Rep. 1 part f. 459. Freeman vel. 
Barns, + 


( 


Il. Quzftions 


$ 


Guideto the Conbeyancer, 


H. Queſtions, with their Reſolutions, 


1. Leſſee for years Aſſigns over hus Ltaſe in Traſt for 
himſelf, and after. purchaſes the Inheritance, and occupies 
the Land, and levies a Fine with Proclamations ; whether 
this intereſt be barred, the Truſtee not claiming his Laaſe 
within five years. 

It was held by all the Juſtices, That where one is Leſſee 
for years, and aſſigns over his Leaſe in Truſt for himſelf, 
and afterwards Purchaſeth the Inheritance, and occupies the 
Land. and levies a Fine with Proclamation, and the Leſſee 
doth not claim his Leaſe within the five years, this Fine,and 
Nonclaim ſhall bar the intereſt of the Leſſee, although he 
who levyed the Fine hath the poſſeſſion by reaſon of the 
Truſt ; but this Truſt is included in che Fine, and the 
Truſtee not making claim, his Intereſt is barred thereby, 
Cro.3. part 1109. Jſcham v. Morrice, Vid. Carters Reports f. 
96. Barns v. Freeman, 

2. A Fine with Proclamations,to the Heir, who enters du« 
ring the Nonage of the Deviſee, and Nonclaim within five 


years; whether it ſhall bind the Dewiſee. 


John Metcalfe ſeiſed of Land, Deviſeth it to John Gal. 
lant an Infant, of - the Age of three years, in Fee, by the 
name of his Tenement, called the White Swan, and dies. 
Henry Metcalfe, the Son and Heir of John Metcalfe, enters 
and levies a Fine thereof with Proclamations, in the life of 
John Gallant, being within Age, The Queſtion was move 
ed by Germin, That this Fine although five years paſſed 
vithour Claim, ſhall not hurt one Heylocks Wife ( eſpeci- 
ally being ſhe.was a Feme-Covert ) Becauſe ſhe claimed by 
a Deviſe ; and before Entry the Fine is levyed, ſo as her 
Eſtate was not turned into a Right, as it hath been reſolved, 
That if one enters aftey a Deviſe, betore the Deviſee en» 
ters and dies Seiſed, that Deſcent ſhall not take away the 
Entry : So that Fine and Nonclaim ſhall not bar, where ix 
is not turned into a Righr. Bur all the Court conceived, 
alchough a Deſcent in that Caſe (ball. not bind ; tor then 
'they might not maintain any Action, never having had any 
Seiſin, and ſo they ſhould be without Remedy, where there 
only a Deſcent, and no binding matter of Bar; yet 2 


Fine and Nonclajm, which is a binding Law, ſhall bar 
the 


ta 


- 


% 


S, 


a *; PF" 

+ Guide tothe Conveyancer. 
the Baron ( who ſuffered the five years to paſs) and all 
clairaing under him, and the Feme her ſelf, during the Co. 
yerture ; But the Feme ſball have & new five years after the 
Death of the Baron, Cro.3. part f. 200, 201. Hulm v. 
Heylock. 

3- 3. $. and S. a Feme-Sole, Joynt-Tenants for Life, the 
Feme takes Baron, who-grants by Fine to F.S. Tenements 
predifts, whether this Grunt by Fine ſball enure by way of 
Releaſe, or by grant of the Eſtate ? 

John, Stile, and Suſan a Feme-Sole, were Joynt-Tenants 
for Life, the Feme takes Baron, who by Fine grants to the 
ſaid J. S. Tenementa predifie, © totum & quicquid ha- 
bent pro termino vite of the ſaid Suſan,and ills ei reddidit, 
Habendum to him and his Aſſigns, for the Life of the ſaid 
Suſan, and Warrants it to him and his Heirs, during the 
ſaid Suſan's life. Whether this Grant by Fine ſhall enure by 
way of Releaſe, or by Granr of the Eſtate, and Severance 
of the Jeynture of the Moyety, ſo that this Eftate ſhall en- 
dure during the Life of Suſan, was the queſtion. It was 
Reſolved, thar it thall enure by way of Relcaſe, and rat 
to gr ant the Eftate : And althoughit be granted by Fine, 
it as well enures by-way of Releaſe, as a grant by Deed; 
and the rather for the words, E? reddidit, which enures by 
way of Releaſe : And both Eſtases being veſted in him, the 
Law ſhall veſt that in him, as if he had it from the Feof- 
for. And although it were objeQed, that he had one Eſtate 

from the Feoffor by Deed, and the other Eſtate by the 
Fine ; ſo being by matter of Record, he cannot divide it : 
Yer itwas ſaid that both Eſtates being veſted in him, the 
Law ſhall adjudge itin him,as by the firſt Limitation. And 
Doderidge held, that by whatſoever. means he comes to the 
Kitate of his Companion, it ſhall enure by way of Re- 
leaſe; and that he ſhall be ſaid in of the entire Eſtate, as ' 
by the Feoffment : Wherefore it was Reſolved by them all, 
that there was nv occupancy for that Moyety of Suſans , 
but ir Determined by the Death of F.S. And adjudged for 
the Plaintiff, Cro, 2. part 69s. pl: 9, Euſtave verſus 
Scawen. 
4+ Tenant in Tail of a Rent-charge, levies a Fine with 
Proclamation of the Mqgnor, whether the Fine is a good 
Bay of an Awvowry for thu Rent? © | 

Replevin. Upon Demurrer the Caſe was ſuch; One B.Te 
pant in Tail of a Rent-charge out of the Manor of £ 
granted by Sir 4. C, levics a Fine of the Manor to Sir a 
| | a 
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»nd his Heirs ; and this Fine with Proclamations wis plead- 
ed in Bar of the Avowry for this Rent, by rhe Heir in 
Tail : Which Fine was levyed of this Rent, per nomins 
Manerij, &c. with an Averment, that this Fine was levy- 
ed with an intent to bar the Rent by agreement of the 
parties, and to the uſe of the Conuſce and his Heirs, 
The Defendant pleaded Non compriſed ; whereupon being 
demurred, and argued divers times at the Bar, it was now 
argued at the Bench ; and Harvey, and the Lord Hobart 
held, that this Rent is barred by this Fine with Procla- 
mation, by the Statutes of 4 H. 7, and 32 H. 8. becauſe 
the Fine being levyed of the Land, inclufively gives the 
Rent, and is a Fine to bar it, as well as a Fine of the 
Rear it ſelf; for it is direfted by the agreement of the 
Parties ; and as where Tenant in Tail of as Rent enters 
into the Land, and lnfeoffs a Stranger with Warranty, 
that gives the Land diſcharged of the Rent, and that Ware 


ranty extends thereto ; fo it ſcemeth this Fine ſhall bar the 


Rent ; for the Fine of the Land is an incluſive gift of the 
Rent therein : And therefore to ſay, No? Compriſed, &c, 
is no Plea, but he ought to have anſwered to the Fine ; 
For otherwiſe by ſuch Plea he ſhall put the matrer in Law, 
in bouth del ley gents ; wherefore it is no Plea, But Het- 
ton ſtrongly argued te the contrary, that this -Fine is no 
Bar of this Rent, unleſs it had been expreſly mentioned in 
the Fine; and that this Fine is not within any of the Sta- 
tutes, not being levyed of any thing intailed, Cro. 2, par? 
f.699,900. Heliot verſ. Saunders. | 

s. A Fine levyed by J. S. Uncleof A. an Ideot, who was 
ſeiſed of the Inheritance ( the ſaid]. S. dying in the Life 
of A.+) whether this Fine ſhall bar the Grand»Child of 
]8.? 

Tenant for Life, Reverhon to W. R. an Ideot in Fee ; 
A. his Uncle levies a Fine Come ceo, &c+ with Procla- 
matian to R, C, and had Iſſue John, who had Ifſuc Wiliam 
the Defendant, and dyed. W.the Ideot did without Iflue ; 
W: the Defendant enters as Heir unto him, viz. Son and 
Heir of John, Son and Heir of the ſaid Andrew. And 
whether he may claim againſt this Fine of his Grandfather 
( not claiming by the Grandfather , but deriving only his 
Pedigree from him ) was the queſtion, Berkeley and Croke 
delivered their Opinions, That this Fine by Andrew, the 
Uncle of William the Ideot, who was Sciſed of the Inhbe- 
ritance ( he dying in the Life of Wiliam, ſo as nothing 
ever 
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ever attached upon him ) ſhall never bar Wiltiam the De- 
fendant, whowas Grandchild of the ſaid Andrew, becauſe 
he claims nothing by, or from him, bue only from W:lliam, 
the Nephew of Andrew, who Survived the ſaid Andrew ; 
And he'makes his Title as Heir to the faid William the 
Nephew, who was laſt Seiſed, not making therein any 
mention of Andrew, asof one from whom he claims, but 
only as drawing his Deſccnt from him, by way of Pedigree, 
and not by way of Title ; Bur Jones was of a con 
Opinion, Cro. 3. part f. 524, $25, $43. Edward: verl, 
Rogers. 

6. A Fine lewyed by the Eldeft Son, Heir in Tail; who 
dies without Iſſue in the Life of his Mother, Tenant ig 
Tail, Whether his younger Brother ſhall be barred by this 
Fine 

T. B. Seiſed in Fee of a Meſluage and Land, con- 
veys them to-the uſe of 7, B. his Son, and Edith his Wite, 
and the Heirs of their Bodies, for a Joynture for his Wite, 
T. the-Father dics, 7. the Son and Edith enters, and being 
Seiſed in Tail, have Iſſue P. S. their Eldeſt Son, and 
Thomas their Second Son. The Father dies, Edith takes 
to her Husband 7. F. They by Indenture for 6 1. Alieu, 
Bai gain, Sell, and Grant to the ſaid P. S. and his Heirs, 
all cheir Right, Title and Intereſt which they have in the 
faid Tenement, no Livery nor Inrollment being found. 
Then the ſaid P. S. by Indenture for 80 1. Bargained,Sold, 
znd Confirmed theſe Tenements to one H. B. and levies a 
Fine with Proclamation to the ſaid H. B. to the uſe ofhim, 
and his Heirs; and after P. S$. dies without Iſſue, then 
Edith dies 3 aſter the ſaid T. the Second Son enters. The 
Sole Queſtion was, whether this Fine by Phil;p, the Eldeſt 
Son in the Life of the Mother, Tenant in Tail, and he 
dying without Ifſue in the Life of his Mother, ſhall bar 
T. the Second Son, or not ? It was adjudged by the Opi- 
nion ef Heath Chief Juſtice, Hutten and Yernon, That 
this Fine ſhould not be a bar to T. the Second Son ; ( but 

Crawley to the contrary, ) And Error being brought, was 
aſſigned in point in Law : And after ſeveral Arguments at 
the Bar, all the four Juſtices agreed, That the Judgment 
ſhould be affirmed ; for this Fine levyed by the Eldeſt 
Son, who was never ſeiſed by force of the Intail deſcended 
upon him, is not a Fine within the Statute of 3-2 H. 8. nor 
of 4 H. 7. to bar the Intail; for alchough he be Inherita- 


ble to the Tail, and if he had Survived, bis Fine had been 
2 


| 
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a bar to his Brother ; yet for as much as he dyed in the 
Life of his Anceſtor, and never had the Eſtate Tail, the 
younger ſhall neyer mention him in a Formedon in the def- 
cender, he never being Anceſtor in Tail to his yonger Bro- 


ther, nor any ſuch Anceſtor to whom the Land was In- 
tailed, Cro. 3- fart 4342 435+ Bradſtock ver. Scovell, and 
others. 

7, Indeyture for levying a Fine to ſuch Perſons for fuch 
uſes, and the Fine is levyed ,. whether it ſhall be to the 


ſame Uſes ; and whether any Awverment can be to the con- 


trary,without any matter of Writing ? 

Upon Evidence toa Jury it was held by all the Court, 
2nd ſo delivered for Law to the Jury ; That if there be an 
Indenture tor the levying a Fine to ſuch Perſons, before ſuch 
2 time, to ſuch Uſes, and the Fine is levyed ro the ſame 
Perſons; within the ſame time; it ſhall be to the ſame 
Uſes; and no Averment can be to the contrary, ualeſs it 
be by other matrer in Writing. But if a Fine be levyed to 


Jther Perſons, or at 2nother time after, it may well be 


Averred by Pavol, to be to other Uſes. For in the firſt 


. Ckſe the Indenture is DireQory to a Fine, and in the other 


Cuſe it is but Evidence, Co. 2. part 29. Counteſs of Rut- 
land v. Earl of Rutland, and Co. Lib. 5. 25. Earlof Rut- 
lands Caſe, 

$. 4 Fine upon a Concellit Terementa, How far it 
ſhall be @ Bar to an Enteil ? 

It was Reſolved by Popham, Ander(on, and Flemming 
Chief Baron ( Aſſiſtants of the Court of Wards) where 
Tenant for Life, Remainder in Tail, He in Remainder in 
Tail levies a Fine to the Tenant for Life and her Hus- 
band, upon a Concefſit Tenements, &c. to the ſaid Baron 
and Feme, for the Life of the Feme, and dies after Pro- 
clamations ; That it was not any Diſcontinuance or Bar of 
the Entail, but during the Life of the Tenant for Life ; 
por is it any Bar or Alteration of the Entail, after that 
Eſtate Determined, Cro. 2. part f. 40. pl. 4. Earl of Rut- 
lands Caſe in the Cours of Wards. 

9» A Fine to Leſſee foy years, to the uſe of a Stranger, 
whether it ſhall Extinguiſh the Term of Years. 

One John Pory let his Land for 21 years, rendring 200 [. 
per Annum ; afterwards jt was Covenanted by Indenture, 
berwixt the Leſſor and Leſſee, and others, That a Bargain 
and Sale ſhould be made, and a Fine leyyed to the Leſſee, 

to others, and their Heirs, to the uſe of them and 
their 
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their Heirs, to the intenta Recovery ſhould be ſuffered 
againſt the Conuſee, with voucher of the Leſſee, who 
ſhould vouch over the common Vouchee, to the uſe of all 
the Plaintiffs and their Heirs. The Bargain and Sale was 
made by Deed inrolled, and a Fine levyed, and the next 
Term the Recovery ſuffered accordingly. And whether 
the Term was extinguiſhed, or in Efſe, was the Queſtion. 
For it was agreed by Counſel on both fides, and by all the 
Court ; That if a Fine or Feoffment be to Leſſee for years, 
ts the uſe of a Stranger, it ſhall not extinguiſh the Term, 
but is ſaved by the Statute of 27 H. 8, which executes 
the poſſeſſion according to the uſe, and ſaves the Rights, 
Eſtates, and Intereſts. And as at the Common Law, if a 
Termor takes an Eſtate to uſe, he ſhall not be compelled in 
Equity to execute the Eſtate, but his Term ſhall be {@- 
ved unto him : $0 the Statute doth not intend to prejudice 
ſuch who have Eſtates, but to preſerve them. But here 
the doubt was, becauſe by the Fine levyed, and Bargain 
and Sale made to the uſe of the Leſſee himſelf, and others 
for a time, to the intent a Recovery ſhould be ſuffered, (the 
Term being drowned, - and extin& for the time, until Reco* 
very ſuffered) whether it ſhall now be Revived ? And all 
the Court Reſolved that it ſhould ; for the Bargain and 
Sale, the Fine and Recovery, are all but one Aſſurance; 
and the Recovery being executed ( which is grounded upon 
the Covenant ) is quaſi a Conveyance to the uſe, ab ini 
70 ; wherefore within the Equity and Intention of the fa- 
ving in the Statute; and is all one in Judgment of Lay, 
as 2 Feoffment to an 'uſe; wherefore they Reſolved, That 
the Term was not expired, but both Term and Rent were 
Revived, Cre. 2. part 643. Sir John Ferrers, and Sir John 
Curſon v. Sir Richard Fermor. 

to. A Manor in Reputation, whether it will paſs in 6 
Fine or Common Recovery * 

It was held per Curiam, That a Manor in Reputation, 
which is not a Manor in Truth, will net paſs by the name 
of a Manor in a Fine, or common Recovery : For they 
ſhall not be taken by intendment. But otherwiſe it is io 8 
Conveyance ; for there the intent of the parties will help 
#, Cyro. 1. part 524. pl. 53. Mallet v. Mallet. 

11. A Fine levyed, and a Friend of him who hat 
Right, entred to his uſe without his Appointment, the Co 
muſes Re-enters, five years paſs, whether the Fine be 
good ? , 
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It was held by all the Juſtices, That where a Fine was 
with Proclamation, and a friend of him who had 
the Right, eatred to his uſe, to avoid this Fine withour 
his Appointment, and the Conuſee Re-entred, and the five 
years paſſed, That this Fine is not avoided, bur ſhall bind. 
For by the expreſs words of the Statute of 4 H. 7. a Fine 
ſhall bind, unleſs it be aveided by Entry, Claim or AQion 
of him who hath Right thereto within the five years ; 
and it is not ſufficient for a Stranger to enter, unleſs it be 
by his Command, who hath the Right, Cro. 1. part $61. 
Lord Audeley v. Pollard, 

12. Tenant for Life, and the Remainder Man in Tail 
jojn in a Fine Come ceo, 8&c. to A. who renders a Rent» 
charge to Tenant for Life, the Remainder Man dies without 
Iſſue, the Second Remainder Man in Tail enters, Tenant for 
Life Diſftreins for the Rent, whether the Rent- charge re- 
_ good, after the Death of Tenant in Tail without 
[ſue ? 

Tenant for Life and the Remainder in Tail do joyn in 
2 Fine, Swr conuſans de droit come ceo, &c. to A. who 
renders a Rent-charge of 40 /. per Annum, to the Tenant 
for Life, the Remainder Perſon dies without Iſſue, the ſe- 
cond Remainder Man in Tail makes an Entry, the Tenant 
for Lite Diſtrains for the Rent ; and adjudged, that be 
lawfully may, and that the Rent remains after the Death of 
Tenant in Tail without Iſſue, during the Life of Tenanc 
for Life; That the Fine was no Diſcontinuance for every one 
gave that which he might lawfully give, and 'cis no tortei- 
ture þy Tenant for Life, for the Law conſtrues this, 1. To 
be a Grant of him in Remainder , and after the Grant of 
Tenanc for Life, ut Res magis valeat, &c. If Tenant for 
Life, and firſt Remainder in Tail make a Feoffment, *ris no 
Diſcontinuance, though the firſt Remainder in Tail dies 
without Iſſue, nor isit a forfeiture, but the Feoffee ſhall 
bold it during Life of Tenant tor Life ; but if it be without 
Deed, then 'ris a Surrender of Tenant for Life, and the 
Feoffment of the Remainder, ut Res magis waleat, &c, 
Co.Lib.1. f.76. Bredons Caſe. 

13. A Fine levyed to a Bargainee before Enrollment , 
whether the Conuſee of 1he Fine after the Indenture Inrol- 
a, hal be in by the Fine, or by the Bargain and 

W. H. Seiſcd by certain Lands by Deed indented Demi- 
kd che ſame to R, G, for 16 years, who Aſſigned over to 
F. H. 


"Guſde to the Conveyancer; | 


 E.H. and W.H. afterwards by Bargain and Sale, in con- 


ſideration of Money due, fold the Reverſion to one L, and 
before the fame was Inrolled, the ſaid FH. levyed a Fine 
to L. and his Heirs, &c. and after the levying of the Fine, 
the ſaid Indenture of Bargain and Sale was inzolled within 
fix Months, according to the form of the Starute, and E, 
H. the Tenant did not atturn ; The Queſtion was, whe» 


ther the Conuſee of the Fine, after the ſaid Indentore inrol- 


led, ſhall be in by the Fine,or by the Bargain and Salc? Forif 
he ſhall, be adjudged to be in by the Fine, no Action of 


| walt lieth, for the default of Atturnment, and if he ſhall 


be in by the Indenture enrolled, then there needeth no At- 
turnment. And it was Reſolved per totam Curiam, that 
when #. H, by Deed indented, did Bargain and Scl! the 
Reverfion to L. and his Heirs, and after the Deed 1s ins 
rolled ( within fix Months ) that the Conuſee ſhall be in 


by the Fine, and not by the Deed inrolled ; for the Fee- 


fimple paſſeth by the Fine to the Conuſee and his Heirs , 
and after the inrol|lment of the Deed, may not divelt, and 
turn the Eftate out of himſelf, which was abſolutely Eſta» 
bliſhed in him by the Fine ; for when the Common Lay, 
and the Statute Law concur, the Common Law ſhall be 
preferred. And it is true, the inrollment ſhall have Rela- 


, tion to the delivery of the Deed ; but that is only to avoid 


Eſtates or Charges made of the ſame thing by the Bargai- 
nor to Strangers, after the delivery of rhe Deed, and be- 
fore the inrollment ; but not to diveſt any Eſtate lawfully 
ſetled in the interim, in the Bargainee, Co. Lib. 4- f. 70. 
Hyndes Caſe. Vide Learning in, Cr0.1, part £ 91 7. Wilmot: 
verſ{.. Knowles. 

14. Baron and Feme levy a Fine of Lands, whereof thi) 
are Seiſed inthe Right of the Wife, the Baron ſolely at» 
elaring the uſe of the Fine, whether this Declaration ſhall 
bind the Feme ? 

If the Hugband and the Wife levy a Fine of Lands, 
whereof they are Seiſed in the right of the Wife, and the 
Husband ſolely declares the uſe of the Fine, this Declars- 
tion ſhall bind the Wife, if her diſaſſent do not appear, 
although her Aſſent to the Limitation of the uſes do not 
appear ; for it ſhall be intended ( if the contrary do not 
appear ) thar ſhe joyned with him alſo in the Declaration 
cf the uſes of the Fine ; but if the Husband declare one 
uſe, and the Wife another ufe, they are both void ; the 
Declaration of the uſe inſues the owuerſhip of the _ 
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for the one, ( viz. ) the Wife is not Sui Juris, ſed fub po- 
veſtate viri, and hath the Eſtate of the Land ; and the 
Housband is ſwi Juris, and hath not the Eſtate ; and if a 
Fine be Reverſed by Nonage of the Wike, all the Eſtate 
ſhall be reſtored to the Wite preſently ; for all the Eſtate 
paſſed from her by the Fine, and ſo it was adjudged in'Bax- 
co Regis, in Worſleyes Caſe, Co, Lib. 2. f. 56. Beckwiths 
Caſe. 

15. Whether a Fine be a Bar of a Leaſe {or years with. 
in 4 H. 7. C. 24 ? 

A Man maketh a Leaſe for years, to commence after 
the end, or determination of a former Leaſe in Eſſe. The 
firſt Leaſe cndeth, the ſecond Leflece doth not enter; but 
he in the Reverſion entreth, and maketh a Feoffment, and 
levyeth a Fine with Proclamations, and five. years paſs 
without Entry or Claim of the ſecond Leſſee. If this 
Fine be a Bar, waxthe Queſtion. And it was reſolved tobe 
a Bar ; for the Starute of 4 H.7.c.24. ſpeaketh of Intereſt, 
and a Leaſe for years is an Intereſt within the Statute ; So 
of Tenant by Elegit, Statute-Merchant , Statute Sta- 
ple, &c. Co. Lib. 5.f. 123. Saffyn's Caſe, and Cro. 2. part 
f. 60, 61, Saffyn verſ. Adams. Carters Reports, f. 82. 
Thomaſin v. Mackworth, 

16. 4 Fine levyed by the King, Tenant in Tail, whether 
it ſhall bar the Entail? 

A Fine levyed by the King, Tenant in Tail by Gift of 
tis Anceſtor, who was a SubjeCt,barreth the Tail. 1. Ir is 
zeaſon thar as the King is bound by the Statute of W. 2. 
de Donis, that he ſhould bave benefit of the Ag of 4 H. 
7.and 32 H.8. 2. A General Statute bindeth the King of 
Lands deſcended from an Anceſtor a Subje&t ; But nor 
where it deſcends from an Anceſtor who was King, except 
in ſpecial Cafes. 3. The Ifſues of a King at the time of 
the levying of the Fine are Subjeds, therefore within the 
Statute ; and it ſeemed to the Judges, that there ought to 
be Letters Patents to give power to the Conuſee to enter in, 
to the Land, Co.Lib, 7. f, 32. Caſe of a Fine levyed by 
King, Tenant in Tail, 

17. Fine levyed by one to whom the Land was Intailed, 
whether a Bar to the Iſſue, although he had no preſent In» 
tereſt ? 

It was adjudged in the Common Bench, in one Grants 
Caſe, where one Deviſed Land to his Feme for Life, Re- 
Kainder to his Sog in Tail ; when he ſhould baye atrained 
[d 
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tothe Age of 25 years. He before his Age of 25F yetrs ; 


levies a Fine ( when he had nothing in the Remainder, as it 
was agreed, that he had nothing ; for the Remainder did 


not veſt in him until that Age ) and afterwards dycd at”. 


his Age of 25 yearss The Feme afterwards dyed ; it was 
adjudged, That this Fine ſhould bar his Iſſue, although at 
the time of the Fine , he was not Tenant in Tail ; but 
was 2 Perſon to whom the Land was Intailed, Yide Cro, 1; 
part 640, 611, Hunt v. King. 

18. Whether a Fine levyed by J. $. of a Remainder, by 
the name of a Reverſion, be good * 

uid Juris Clamat, upon Grant of 2 Reverſion, and 

the Tenant pleads, That 7s. had nothing in the Rever- 
fion at the time of the Fine levyed. Glanvile moved to the 
Court, That the Truth of the Caſe was, That the Land 
was the Land of Tenant for Life, Remainder to F. S. in 
fee, who by Fine granted it by the Name of a Reverſion, 
Walmeſtey ; it is clear then, That the Reverſion paſſed by 
that Fine, and you may ſhew that ſpecial matter in your 
Count, and that will help you. Quod fruit Conceſſum- per 
omnes Juſticiarios, Cro. 1. part 594, 59S. Edwards verſ, 
Peel. 


19. Whether @ Fine and five years paſſing, can bar © 


him, who has Right to a Writ of Error ? 

It was adjudged upon Solema Argument in the Exche.' 
quer Chamber, in the Caſe of one Mandewill, Anno 2 7, 
Eliz. That if one hath a Writ of Error, and ſuffer five 
years to paſs without bringing that Writ, he ſhall be bar. 
red by that Fine, and five years paſſed ; and ſo it wag 
ſaid to be adjudged 28 Eliz. in Barton and Harvies Caſe, 
and Damports Caſe, 5 Eliz, Dyer 22 4- Vide plus in Cro.24 
part 332,333. Bartholomew v. Belfield. 

20. Baron and Feme being Tenants in Tail, Remainder 
z0 the Heirs of the Baron, by a Conveyance made by the Ba- 
ron, during the Coverture ; the Baron has Iſſue @ Son, and 
ars, the Sonin the Life of his Mother, levies # Fine to the 
ne of himſelf, and his Heirs ; the Feme Lets the Land fot 
21 years, without Reſerving the Antient Rent, the Son 
hath Iſſue a Daughter, and Deviſes the Land to one K. 
whether this be @ good Leaſe to the Deviſee of the Son, af- 
fer the Death of the Feme ? 

It was adjudged, That this ſame Leaſe made by the 
Feme for twenty one years, without Reſerving the Aurient 
Rent, (hall bind the Deviſce of the Son, Cro. 2. par? 7. 
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21. Baron and Feme acknowledge a note of a Fine upon 
26 Martij, the next day after the Wife dies, the 28th Com- 
ofition was made, the Kings Silver paid and entred, as 
Pi. Term before, whether the Fine ought to ſtand 
ood ? 

F One Farmer and his Wife, acknowledged a Note of a 
Fine the 26th of March, before Commiſſioners by Dedimus 
poteſtatem, and the Wife dyed the 27th day of the ſame 
Month. The 28:b day Compoſition was made in the Alie- 
nation» Office, upon a Writ of Covenant made Returnable in 
Hillary-Term before, and the Kings Silver was entred in 
the Office of the Kings Silver, as of the ſame Hillary. 
Term, and ſo the Fine was paſſed and Ingroſſed , and now 
in Eaſter-Term, the Heir of the Wife moved againſt this 
Fine; but upon Debate, the Court Reſolved, That the 
Fine muſt ſtand. Hobarts Reports 330. Farmers Caſe. 

22. Tenant in Remainder 2s diſſeiſed, who not knowing 
thereof, levies a Fine to a Stranger, whether it ſhall Bar his 
Right, and enure to the benefit of the Diſſtiſor ? 

The Court delivered no Opinion ; but Brampſion and 
Croke conceived, That it ſhould not enure to the benefic 
of the Diſſeiſor, but to the uſe of the Conuſee himſelf; 
for otherwiſe a Diſſeiſin being ſecret, may be the c2uſe of 
Diſheriſfion of any who intends to levy a Fine for his own 
benefit for Aſſurance of his Lands upon his Wife and 
Children, or otherwiſe, Cro.z. pare, f. 484. Sir John Fitz- 
berbert v. Sir Edward Fitzherbert. 

23. Whether he itt Reverſion, ſhall have other five years 
won 8 Fine by Tenant for Life? 

_ Ejeftione Firme : It was found by Special Verdi, That 
Tenant for Life, and 7. S. joyned ina Fine Sur Conuſance 
de droit come ceo, &c. to a Stranger, who rendred to F. S, 
for $0 years, Remainder tro the Tenant for Life in fee, 
Proclamations paſs, and the five years paſs without Entry 


by him in the Reverſion, Tenant for Life dyeth, the Que» ' 


tion was, if he in the Reverſion ſhould have other five 
years, And it was adjudged he ſhould, and ſo it was ad- 
judged in Somes Caſe, 7 Eliz. Cro. 1. part fe. 25 4+ Laund 
WY» Tucker. 
24+ A Fine levyed by Tenant for Life, and by him in Re- 
nainder in Tatl, whcither a Diſcontinuance anda no For- 
feiture ? 
One W.'B. was Seiſed in fee of divers Lands in S. hal- 
den in Socages and by his Will, Deviſed all his Lands 
F in 
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in S. to his Feme for life ; and fuxther Deviſed Al! thoſe 
his Lands in S. called Somersby, go W. B. his Cozen in 
Tail, Remainder to his Right Heirs, and dyed. The. 
Feme and YY. B. who was in the Remainder, entermarry, 
and levy a Fine to a Stranger, Sur Conuſance de droit' 
come ceo, &c. who renders it to the Feme for life, the Re- 
mainder ro the Baron, and his Heirs ; afterwards the Ba- 
ron and Feme ſuffer a Recovery with fingle Voucher, to 
the uſe of che Baron and his Heirs ; the Feme dies, the Ba- 
ron dies without Ifſue ; the right Heir of the Deviſor enters 
within the five years after the Death of the Baron, and' 
lers to the Plaintiff, who is ouſted by - the Heir of the Ba- 
roa, and thereupon he brought his AtGion. The firſt 
Queſtion was, whether this Fine levyed by the Tenant for 
Lite, and him in Remainder in Tail, be a Diſcontinuance; 
And all the Court Reſolved, That it was not any Diſcon- 
tinuance : For when he who hath a Remainder in Tail, or 
Reverlion in Tail expeQant upon an Eftate-for Life, levies 
a Fine by himſelf, or joyns with the Tenant for Life in this 
Fine , this is not any Diſcontinuance, but paſieth rhar' 
only, which he might lawfully-grant; and none ſhall make 
a Diſcontinuance, but he who is Sciſed of an Eſtare Tail 
in poſſeſſion, as Littleton ſaith. Secondly, Whether this 
Recovery be any Bar to him in Remainder in fee, or a DiÞ 
continuance thereto to take away his Fntiy ? And all the 
Jaſtices delivered their Opinions ſeverally, That it was not 
any Bar or Diſcortinuance ; it cannot be a Bar, becauſe 
that he who ſuffered the Recovery, was not Sciſed of the 
ſame Eſtate Tail, at the time of the Recovery ſuffaed : 
For by the Fine leyyed, the Eſtate in fee paſſed, although 
there was not any Diſcontinuance ot the Remainder in fee : 
And by the Renderanew Eſtate is given back, and they 
are inof a new Eſtate, and not to the Anrient Remainder, 
And Walmeſly ſaid , although there was not any Diſconti- 
nuauce of the Eſtate Tail, nor of the Remainder by the 
Fine; yet he conceived, That by the Fine levyed by Te- 
vant for life, with him in Remainder in Tail, The Remain- 
der in tce was Diveſtcd, and it was a forfeit of the Ellate 
for liſe : And therefore there is a difference oetween a Fine 
levyed by Tenant for Life, and him in Remainder in 
Tail, and a Fine levyed by Tenant for life , and 
him in Remainder in Fee, who hath the entire Eftate, For 
in the firſt Caſe it is a forfeiture, but nut in the other. And 


chen Recompeuce ſhall never go to an Eſtate, which 1s not 
at 
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in eſſe at the timeof the Recovery ; and a Recovery ſhall 
never take away an Entry, which is by conſent, and Qua- 
f a Conveyance ; and therefore ſhall not bind the Entry 
of him who hath Right ; and is not like to a Recovery a- 


 gainſt Tenant for life by Title, and without Conſent. And 


here this Recovery is out of the Statute of 32 H, $8. becauſe 
that he in Remainder joyned with the Tenant for lite. 
Wherefore they all agreed for the matter in Law with the 
Plaintiff. Cro, 1. part f. 829, 828. Peck verſus Channel. 

2.5. Joyntenants in Fee intermarry, and levy a Fine, the 
Conuſee renders in Tail; thty have Iſſue three Daughters ; 
Ferne takes a ſecond Baron; they levy a Fine, and Retake 
in ſpecial Tail, whether the firſt Tail be within 11H. 9. 
G& 20, for one Motety only ? 

A Man and a Woman being Joyntenants in fee of a Ma» 
nor, intermarryed, and afterwards a Fine was levycd thereof 
to a Stranger, who rendred it to them in Tail : They 


have Ifſue three Daug hters. The Baron dies; The _ 


Feme takes a ſecond Baron, and they levy a Fine, and Re- 
take it in ſpecial Tail, The Feme dies withour Iſſue by 
the ſecond Baron, The Davghters enter, &*c: It was 
moved, 1: Whether the firlt Eſtate Tail be within the 
Statute of 11 H: 7. And\held clearly, That for the one 
Moyety it was ; But for the other not. Secondly, whether 
the Eftare in fee be within the Statute of 11 H. 7» 
And it was held by all the Juſtices, That it was not ; 
For it may go to a Collateral Heir. And this Srarute 
doth not provide, but for the Heir in Tail only, Cro. 1- 
pert fe 524. Laughter v. Humphrey. 

26. A Fine is levyed to ]. S. to the uſe of B. for Lite, 
md after to the uſe of the Children of C. procreatis : C. 
at the time of the Limitation had two Sons, and be- 
fore the Death of B."had Iſſne two Daughters, whether the 
Daughters be capable of taking this Eſtate ? 

A. Leviesa Fine to F.S. which by ladenture is decla- 
red tobe ro the uſe of B, for life; and after to the uſe of 
the Children of C. procreatzs. C. at the time of the Limis 
tation had two Sons, and before the Death of B. had Iſſue 
two Davghters, the Queſtion was, if the Davghrers ſhould 
take; Atrer Argument: at the Bar, it was Relvlycd by the 
Court, that the Daughters ſhould not take, Cro; 1. part f. 
334. Friderick v. Fridevich, 

27. Indentures guiding the uſe of a Fine 6r Recovery,had 
the Seals thereof broken by accident, Whei her they ſhall be 
atowed for good? F 2 AN 


Gn 


68 


Guide to the Conveyancer, 


An Indenture made before to guide the uſes of a Reco« 
very Subſequent, but the Seals wae torn from the Detd ; 
Bur becauſe this was done by a Petit Garſoon, as it was 
proved, and that Seals were. once annexed, and being comms 
pared, the Razures of the parts agreed ; it was admitted 
as well to guide the Uſes, as if they had been perfe&, 
Latch's Reports, f. 226, Anonymus. 

28. Tenant in Tail, Reverſion to his Brother, and has 
wing 4 Daughter his Heir, made a Leaſe for Life, and 
after grants the Reverſion by Fine and Warranty, and dies 
without Iſſue Male, and then his Brother dies without Iſſur; 
whether the Daughter being Heir to-the Male, be barred by 
this Fine and Warranty ? 

Ir is ſaid, That the Fine and Warranty ſhall not bar 
the Daughter, becauſe her Title to the Land, is not as 
Heir to her Father, but to another Anceſtor, viz. her Un- 
cle, Latch's Reports, f» 64, 73. Saul verſus Clark and 
others, 

29. A Feme.Covert levies a Fine as Feme-Sole, whether 
ſhe ſhall be barred by this Fine, in Caſe the Baron does nt 
avoid it ? 

If a Feme-Covert' levy a Fine as a Feme Sole, if the 
Baron enter it ſhall be yoid, otherwiſe the Feme is bound, 
by the Fine, Latch's Reports, f. 10. Daniel y, Upley 
and Stales's Reports, f.25 4+ Hayward v. Williams, 

30. Whether a Fine can be levyed by a Max or Woman 
born Deaf and Dumb ? 

Bridgeman Chief Juſtice. 

A Woman born Deaf and Dumb, comes before me to 
levy a Fine, She and her three Siſters have an Houſe and 
Land, An Uncle hath maintained her, and taken great 
Care of her, and he is to buy the Houſe -and Land of 
them, and he agrees to Maintain her, if ſhe will paſs her 
Land for Security. As of her Intelligence, the Siſters ſay, 
ſhe knows and underſtands the meaning of alithis. I Des 
manded what Sign ſhe would make for paſſing away her 
Lands, and as it was Interprered to me, ſhe put her Hands 
that way, where the Lands "lay, and ſpreads out her Hands 
It being a Buſineſs of this Nature, and for her own good, 
I chought fic to Communicate it to you. It was one Hill 
Caſe. Hill was born Deaf and Dumb, and he was brought 
before Judge Warburton to levy a Fine, Judge Warn, 
fon would do nothing, until he had acquainted his Brothers, 
He examined him, and found him Jagelligent, and ”Y 
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took the Fine ; The Juſtices, Brown, Tirrell, and Archer 
agreed, That it might be done 6 in this Caſe before them, 
and the Fine was taken, Carters Reports, f. 53, 54. Mar« 
tha Eliors Caſe. 

31. Whether the Delivery of a Declaration in Ejeftment, 
can ameunt to an Entry to avoid a Fine * 

Tenant for Life levies a Fine Sur Conuſans de droit 
eome ceo, Ofc. with Proclamations, and he in Reverfion for 
Life, within five years after the Death of the ſaid Tenant 
for Life, delivers a Declaration-in .Kje&tment, This amounts 
not to an-Entry to avoid a Fine, Saunders Reports, 1. part 
f. 319. Clerk v. Pywell, and others. 

32. Feme Covert, Tenant for Life, - Remainder in fee 
to the Son which ſhe ſhall have, and he in Reverſion, be- 
fore the Birth of the Son, Bargains and Sells the Land, and 
levies a Fine of it, to Barn and FemeVVhether the parti. 
cular Eftate be merged in the Reverſion, and the Contingent 
Remainder deſtroyed * 

It is ſaid, That the particular Eſtate of the Feme, .is 
drowned in the Reverſion, and the Contingent Remainder 
storally deſtroyed, Saunders Reports, 2 part f. 386, 387, 
Purefoy v. Rogers. 

33. If a Fine. be Ievyed of Lands in a Pariſb, that con« 
tains many Vills, whether it carries whatſoever is in any of 
thoſe Vills ? 

la an Eje&ment a Special Verdict was found, That one 
levyed.a Fine of all his Lands in St. Inderion in Cornwall, 
and that he had Lands in F. C. And that the Conſtables of 
&. Inderion, , exerciſed their Authority in 7. C. and that F.C. 
had a Tithingman. 

' And whether this- Fine conveyed the Lands in 7. C. was 
left to the Judgment of. the Court and Relolved thar . it 
did 


A Pariſh may contain Ten Vills, and if a Fine be le- 
vyed of the Lands in the Pariſh, This carries whatſoever is 
in any of thoſe Vills. So where there are divers Vills, if 
the Conſtablewick of the one goes over all thereſt, that is 
the Superior or Mother YVill, and the Land which is in the 
other (ha!l paſs, per nomen, of all the Lands in that Vill : 
And though it be found, that P. had a Tithingman, De- 
temarius,which prime facie is the ſame with a Conſtable, 
and differs little in the execution of that Office 
Keeping the Peace ; yer he was not the ſame Officer, 
and it is found rhat the Conſtables of St. Izderion have 2 
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Superintendency over P. and therefore *tis but a Hamlet 


of St. Inderion ; but if found they had diſtint Conſtables , 
and could not interfere in their Authority, it would be other- 
wiſe, Ventris Reports, 1 part f. 170, 171. Waldron verl. 
Ruſcarit. 

34+ Leſſee for years makes a Feoffment, and levies a 
Fine, whether the Leſſor ſhall have five years toe claim 
after the Term expired ? 

Atter the Hearing of Arguments on both fides, The 
Court Reſolved, Thar he ſhould, as well as Leſlee for 
Life levies a Fine, which differs not is Reaſon from this 
Caſe, Yentris Reports, 1 part f. 241. Whaley verſus 
Tancred. 

35. Whether a Grant by Fint, &c. without Conſideration, 
can hinder the ariſing of a Contingent uſe ? 

The Caſe was thus ; Tenant for Life, Remainder to his 
firſt Son in Tail, Remainder to F+-S. for Life, Remainder 
to his firſt Son in Tail, ec. Tenant for Life, after the 
Birth of his firſt Son, accepts a Fine of F. S. to, certain 
uſes, and then makes a Feoffment, after which the Son of 
7- S. is born, and whether his Contingent Remainder were 
deſtroyed, or ſhould veſt in him, was the Queſtion ? And 
it was Reſolved by the whole Court, that the Contingent 
Remainder was not deſtroyed ; The Acceprance of the Fine 
diſplaced nothing, the Feoffment Diveſted all the Eſtates 
but the Right lefe in the firft Son in Remainder | is Suppor- 
ted by the Contingent Remainders, Yentris Rep. 1. part fo 

1388. Loyd v. Brooking. 

36. The wſe of a Fine or Recovery, Vi hether it may bt 
declared by a Subſequent Deed ? . 

In an Ejectment upon a Special Verdi, the Caſe was, 
Tenant for Life with ſeveral Remainders over, with a power 
of Revocation, levyed a Fine,” and then by a Deed found 
to be Scaled Ten days after, declared the uſes of the Fine ; 
which Deed had the Circumſtances required by. the power, 
The Quettion in the Caſe was, Whether the Fine had extint- 
guiſhed the power ? 

After miny Solemn Arguments, it was Reſolved by the 
Chief Juſtice Herbert, Holloway, and YYright, That the 
Fine was an Extinguiſhment of his power, and thar the 
Deed came too late, contrary tv the Opinion of Juſtice 
VIithens, Ventris Rep. 1 part f. 368, 369, F7 1+ Herring 
v. Browne, 
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'37, A. Makes a Leaſe for 500 years in Truſt for him- 
ſelf for Life, and afterwards for his Brother, with other 
Traſts ; Then being im Poſſeſion, Covenants with other Per- 
ſons, not the Leſſees, to ſtand ſeiſed according to the 
Truits of the Leaſe, «nd levies a Fine, and five years 
paſſed ; The Leſſee being in Poſſeſſion dies, and one of the 
Leſſees enters ; Vihether this Leaſe be barred by the Fine 
or not ? 

It was argued for the Plaintiff, That this Leaſe for 500 
years, Was barred by the Fine, and hve years Nonclaim ; 
A Diverſity was taken betwixt a Leaſe, that commences 
immediately in point of time, though the Leſſee does 
not enter, and a Leaſe, that is, to Commence in futuro. 

the firit Caſe a Fine, -and Nonclaim is a Bar, but not 


an the ſecond; as in Saffin's Caſe, 5 Rep. and Cro.2, 


part f. 60, Safin ve Adams, A ſecond Diverſity is betwixt, 
where an Intereſt is turned to a Right, and where nor, 


. 9 Rep. 105. Podgers Caſe. If a Leſfee for years Aſſign 


his Eſtate in Truſt, and atterwards purchaſe the Inheritance, 
and levy a Fine, this Fine after five years Non. claim, will 
be a Bar; otherwiſe if Truſtee had levyed it, 10 Jace in 

Curia YYardorun:, Hodges Caſe ; and by Coke 1 Rep. 112. 
a Feoffment or a Fine extinguiſheth a power of Revo- 

cation. And I Cr0+ 115+ is in the point, 

It was argued for the Defendant thus; a Fine with five 
years Non-claim, is not a Bar, unleſs the intereſt to be 
barred , were turned to a Right before, which is not done 
in our Caſe : For the Fine it ſelf here, is but levyed in 


Afirmance of the former Eſtate ot the Leſſee, and {o the .. 


intention of the Parties, appearsto have been by the Deed 
of Covenant. And here the Lefor is in poſſeſſion upon a 
Privity, which proteAs the intereſt of the Leſſee, and the 
Fine here does not work a Tort : And the Intention of 
the Leſſee was, to Afirm this Leaſe by a Fine ; ſo thar 
the Fine is fo far from working a Tort, that ir confirms 
2nd fortifies the Leaſe, Mores Rep. 220, 298. Elſe the 
Leſſee would be a Tort Feſor againſt his Will, which the 
Law will not ſuffer, nor will the Court preſume, or intend a 
Tort, if it may be taken otherwiſe , asin 3 Rep. Fermors 
Caſe, 1 Cyo, 484. and 1 Cro. 304. If a Morrgagor le- 
Vy a Fine, and five years paſs, this does not bar the Mort« 
gagee, he being out of poſſeſſion, Noy's Rep. 22. 

Hale Chief Baron. The Fine here docs not diſplace the 
Eiare ; as if Leſſee for years be, the Remainder over far 
F 4 life , 
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life, and the Leſſee for years levy a Fine, and five years 
paſs the Leflee is not barred by any Non-claim, becauſe 
tho ,Fine operates nothing; And partes ad fem nihil 
habuerunt, may be pleaded to it ; otherwiſe. it is where a 
Tenant for life levies a Fine, for be has a Frechold, and 
his Fine diſplaces the Remainders, and therefore an Entry 
is requiſite within five. years after the Death of Tenant 
for life; Here the Leaſe for years is Antecedent to the 
fee of the Leſſor, who levies the Fine ; and he has a Free- 
hold expeFant upon the Leaſe, and not prectdent to it, 
Hardres Rep. f. $05. Focus v. Salizhury. 

38. Whether ;he Acceptance and Agreement to 8 Fine 
by him in Remainder for Life, be a forfeiture of his 
Eſtate 
on il a Special Verdi, the Caſe was ſuch ; Tenant 
for life, Remainder for life, Remainder in fee';; Tenant 
for life, and a Stranger levy a Fine ( Sur Conuſans de areit 
Come ce0 que ils ont de ſon doxe ) to him in the Remain- + 
der for life, who agrees and accepts thereof ; Tenant for 
life dies, He in Remainder for life enters, upon whom the 
Remainder in fee enters for a forfeiture, and made 2 
Leaſe to the Plaintiff, who being ouſted, brought an 
EjeAment. The ſole Queſtion Was, whether the Accep- 
rance and Agreement to the ſaid Fine by him in Remainder 
for life, be a forfeiture of his Eſtate ? It was argued for 
the Plaintiff, That this Fine affirms the Inheritance to be 
in the Conuſee, and trenches to the diſheriſoh of him in 
Reverſion, And by this Fine the Conuſee is*eſtopped to 
ſay, that he has another Eſtate, which he has accepred b 
the Fine, and theſe Caſes were cited, Dyer 148. 6. Cal 
de Pennicock, 1 Inſtitutes f. 252. b. 2 Co. Caſe de Buckley 
wm Fine. 1H.7. 12, & 22. Stile 192, Caſe de Garret 
and Blizard, Roll Eftate 8«5.' le Caſs de Garret 
and Blizard, It was anſwered by the other ſide, That 
this Fine being levyed by Tenant for life, is.2 Sorrender, 
and not'to be Reſembled to the Caſes pur by the other 
part, for there the Fine was levyed by a Stranger. Owen 
145. 11 H. 4.10. Cro, Eliz. 757. And they ſaid, that 
here is no Eftoppel, for an Intereſt paſſeth. The Court 
was of Opinion, That the Acceptance of a Fine is a for- 
ſciture of the Remainder for life. Sir Thomas Jones Re- 
ports, f. 65. Smith v, Abel, Vide 1b, in the -Caſe between 
oy wy and the Lacy Vane, [a 99, 
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39. A Fine and Proclamations, and five years paſt 
after the Death of the Tenant in Tail without Iſſue, Whe- 
'ther it be a bar to a Writ of Error brought by him in Re 
mainder * 

After Arguments on both fides at the Bar, It was ad- 
judged by the Court, That this Fine and Proclamations,and 
five years paſſed after the Death of Tenant in Tail with- 
out Iſſue, is no bar to a Writ of Error. Jones's Rep, 
f. 181. Cockman v. Farrer. Vide Siderfin 2 part, f. 93,94. 
Row v. Neveling. 

40. A Leſſor enters upon a Leſſte for years, and levies 
# Fine Sur Conuſance de droit, and five years paſſed, 
VVhether the Leſſee be barred ? 

' When a Fine Sur Conuſance de droit come ceo, Ofc. is 
levyed, this is a Feoffment of Record ; and therefore the 
Leſſor's entring upon the Leſſee, and his levying a Fine , 
Sur Couuſance de droit , &c. is an abſolute Diſſeiſin, and 
turning the Leaſe for years into a Right ; and fo the Leaſe 
for years is barred by the Non-claim, Sc. The Fine and five 
years ; but otherwiſe it is of a Fine levyed Sur Conceſſit. 
Siderfin's Reports 1 part f. 349, 350, 458. Barns vet. 
Freeman. 

41. Whether Nonclaim of 5 years after a Fine levyed 


' ſhall bind him that has not made his Claim, where his 


Eſtate s of the Kings Gift , aud the Reverſion in the 
Crown? 

"If Tenant in Tail of the Gift of the King, together 
vith the Reverſion in the King, Sells his Land, and dies ; 
and the Vendee levies a Fine, and five years paſs before 
the INue in Tail make any Claim; If this Nonclaim of 
the Iſſue be a bar during his life, though his Iſſue is not 
barred ; but the Jury ſaid, that claim was made within five 
years, and ſo the point did not come in queſtion ; Kide 
Stratfield and Dovers Caſe, Cro, 3. 595. where the Opi- 
nion of ſome of the Judges was, that ſuch Fine ſo levyed 
by a Diſſciſor, ſhall bar the Tail, and that it is caſus 
emiſſus out of the Statute, 1 Inſt. 393. a. But it ſcams to 
be no Law, Siderfin 1 parts, Loid v, Pollard. 
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The Fourth Conveyance, by way of Com- 
mon Recovery. 


H 
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Ecovery [Recuperatio ] fignifieth in our Common Law, 
an obraining any thing by Judgment, or Trial of 
Laws as Evif10 doth aryong the C:wvilians, But ,you mult 
underſtand, that there is \a true Recovery, and a feigned 
One. A true Recovery, is an Actual or Real Recovery of 
any thing, or the value thereof by Judgment : As if a 
Man Sued for any Land, or other thing moveable or im- 
movable, and have a Verdit and Judgment for him ; fo 
if a Man buy Land of another with warranty, which Land 
z third Perſon afterward by Suit of Law recovereth 2 gain(t 
me, I have my Remedy againſt him that ſold it me, to re- 
cover in value, tharis, to recover fo much in' Mony, as 
the Land is worth, or ſo much other Land by way of ex- 
change, F:tz, Nat. Br. f. 134. K. Old. Nat. Br. f. 146. A 
teigned Recovery ( which is alſo called a Commbn Recove- 
ry) is 2 certain Form or Courſe ſet down by Law to be ob» 
ſerved ; for better aſſuring of Lands or Tenements to us. 
And for the better underſtanding of this, you, may read 
Weſt. part 2. Symb. Tit. Recoveries, Sef. 1. who faith, 
that the end and effe& of a Recovery, is to diſcontinue 
and deſtroy Eſtates Tail, Remainders, and Reverſtons , 
2nd to bar the former Owners thereof. 


% 


I. Ob/erwat ions. 
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5 I. Obſervations. 


In the Formality of paſſing Lands or Tenements by way 
of Common Recovery, there be required three parties,viz, 
The Demanadant, the Tenant, and the Yonchee, The De- 
mandant is he that bringeth the Writ of Entry, and may 
be termed the Recoveror. The Tenant is he againſt whom 
the Writ is brought, and may be termed the Re-overee. The 
Vouchee is he whom the Tenant youcheth or callerh to war- 
rauty,for the Land in_Demand. Weſt. ub; Supra, But to ex- 
plain this point by an Example. 

2. A Man that is deſirous to cut off an Eſtate Tail in 
Lands or Tenements, to the end, to Sell, Give, or Be-s 
queath it, as himſelf ſeeth good, uſcth his Friend to bring 
a Writ upon him for this Land. He appearing to the 
Writ, faith for himſelf, that the Land in queition came to 
him or his Anceſtors, from ſuch a Man, or his Anceſtor, 
who in the Conveyance thereof, bound himſelf and his 
Heirs, to make good the Title to him, or to them to whom 
it was Conveyed ; and fo he is allowed to call in his third 
Man, to ſay what he can for the juſtityivg of his Riglit to 
this Land, before he ſo Conveyed it. The third Man 
cometh not ; whereupon the Land is recovered by him 
that brought the Writ, and the Tenant of the Land is left 
for his remedy to the third Man that was called, and came 
not in to defend the Tenant. And by this mcans the En- 
tail which was made by the Tenant or kis Anceſtor, is cut 
off by Judgment hereupon given, for that he is pretended 
to have no power to entail that Land, whereunto he had 
no juſt Title, as now it appeareth, becauſe it is Evicted 
or Recovered from him. This kind of recovery is by 
good Opinion , but a Snare to deceive the People ; Door 
& Stud, cap.32. Dial. lf. 56.4. 

3. This feigned or common Recovery barreth Entails,and 
all Remainders and Reverſfions that ſhould rake place, afrer 
the Entails, ſaving where the King is giver of the En- 
tail, and Keepeth the Reverſion to himſelf; then 
neither the Heir, nor the -Remainder, nor the Reverſion, 
s barred by the Recovery. Co.Lit.z72.6.34 H.3.c20. Ho- 
barts Reports 299. Sadler v. Drakes - 
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4. The Reaſon why Heirs, Remainders, and Reverfions 
are thus barred, is becauſe in ſtria Law, the Recompence 
adjudged againſt the Cryer, that was Vouchee, is to go in 
Succeſſion of Eſtate as the Land ſhould have 'done, and 
then ic was not reaſon to allow the Heir the liberty to keep 
the Land it ſelf, and alſo have Recompence ; and there- 
fore he loſeth the Land, and is to-trult to the Recompence, 
Lord Bacon. 

5. This Sleight by a Common Recovery was firſt inven. 
ted, when'Entails fell to be ſo inconvenient, as is declared 
by che Lord Yerulam in his Tra Intitnl ed, The uſe of the 
Law, þ.46, 4. Edit. 1639. So that Men made no Con- 
ſcience to cut them off, if they could find Law for it. And 
now by uſe, Recoveries are become common Aſſurances 
againſt Intails, Remainders, and Reverſions, and are the 
greateſt Security Purchaſers have for their Money; for a 
Fine will bar the Heir in Tail, and not the Remainder nor 
Reverſion, but a Common Recovery will bar them all ; 
and Coke in his Comment on Littleton, SeF. 690. f. 362.4, 
faith that Tenant in Tail hath power by Common Reco- 
very, if he bein Poſſeſſion, to cut off Revyerſions and Re- 
mainders. 

6. Upon Recoveries ( as upon Feoffments and Fines ) 
the Eſtate doth ſetrleyas the uſe and intent of rhe Parties is 
declared by Word or Writing; before the A was done ; 
as for Example, If they make a Writing, that one of 
them ſhall ſuffer a Common Recovery to the other, but 
the uſe and intent is, that one ſhall have it for his life, and 
after his Deceaſe, a Stranger to have it in Tail, and then 
A third in Fee ſimple. In this Caſe the Land ſetleth in an 


- Eſtate according to the uſe and intent declared.” And that 


by reaſon of the Stature made, 27 H. 8.c. Conveying the 
Land in poſſeſhon to him that hath intereſt in the uſe or 
intent of the Recovery, according to the uſe and intent of 
the Parties. 

7%. Of Common Recoveries there be two forts, Viz. One 
with a fingle Voucher, and another with a dduble Vou- 
cher, and thar is more Common and more Safe ; There 
may be more Vouchers over, Co. Lib. 3. f. 5. Conppledikes 
Caſe, and Co.Lit.3 72. 6b. 

8. A Recovery of Lands lying within a County Palatine 
hid at Wiſtminſter, is void, becauſe out of the Juriſdifion 
of the Courts at Weſtminſter, Saunders Reports, 1 part 


F+ 74. Peacock v. Bell and Kendal. 


9. Tenanc 
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9.Tenant for life with power ro make a Joynture, ſuffering 
a Recovery, the power is extinguiſhed. Yentris Rep. 1, part 
f.226, King v. Melling. 

Io, A Recovery is good, though a Stranger that hath 
nothing in the Land, be made Tenant to the Precipe, for 
2 Recovery being a Common Aſſurance, muſt be favoura- 
bly Expounded, Ventris Reports 1 part f. 358, 4no- 
nyMus, 

11. The uſe of Recovery or Fine, may be declared by 
2 Subſequent Deed, /entris Rep. 1. part f. 368. Herry vs 
Browne. 

tz. A Recovery paſſed by an Infant by his Guardian is 
held good, but by Attorney adjudged Erroneous, Siderfir 
1 part f. 321. Raby v. Robinſon ; and Heiket v, Lee 446. 
Cro. Car. 307, Hobarts Rep. f. 196. Mod. Rep. 4.8, Saune 
ders 2, part f.84. 

13+» A Feme-Covert ought to be examined in private, 
when ſhe ſuffers a Common Recovery, as well as where ſhe 
levics a Fine, Siderfins Reports, 1 part f, 11.n,6, 


[1. Queſtion 
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II. Queſtions with their Reſolutions. 


1. Where Baron and Feme are Seiſed of Lands to them, 


and to the Heirs Males of the Body of the Baron, the Re- 
mainder to T. C. with a Remainder over in Tail, the Re- 
werſion to the Baron and his Heirs, whether in 4 Common 
Recovery the Vouther of the Baron only, ſhall bar the Re- 
mainder in Tail? 

F. C. and his Wife were ſciſed of the Manor- of H. in 
the County of L. to them, and to the Heirs of the Body 
of F. the Remainder to T.C. with a Remainder over in 
Tail, the Reverfion to F.C. and his Heirs, F.C. levyed 4 
Fine to Thomas Seaton, Robert Bicket, and to |the Heirs 
of Thomas, unto the uſe of them, and their Keys ; after« 
ward Curtiſe and Dudley by Writ of Entry in the Poſt, 
recovered of Seaton and Bicket, the ſaid Manor, who 
vouched F, C. who vouched over the Common Vouchee, 
and Judgment, and Seifin had accordingly, the Wife then 
being alive, which Recovery was to the uſe of F.C. for 
life, and after to the uſe of his Wife for life, and afcer to 
the uſe of the ſaid F. C. and his Heirs. F. C. by his Will in 
Writing, Deviſed the ſaid Manor E. C. and dyed without 
Ifſue Male. And the Queſtion was, If by this Common 
Recovery, the Remainder in Tail were barred orz not ; for 
as much as the Wife who had a Joynt Eſtate with R. C, 
her Husband, was not vouched. It was Reſolved, That 
this Recovery ſhould bind the Remainder, for here was a 
lawful Tenant to the Precipe, and the Husband, was only 
vouched and not his Wife, who had a Joynt Eftate with 
him ;. yet the Husband coming in as Vonchee, he came in 
in privity of the Eſtate Tail, and not of another Eſtate, 
and the Recovery in value, gives Recompence to the Tail, 
which the Husband had, and to the Remainders over, 
Cokes 3d Report f. 6. Cuppledikes Caſe, 

2. A Common Recovery by Tenant for life, qnd him in 
Remainder in Tail, whether @ Bar to the Tail, or to him 
in Remainder 2 

Upon Demurrer, The Caſe was ; Tenant for life, Re+ 
mainder tro his Eldeſt Son in Tail, Remainder to his ſecond 
Son in Tail ; a Precipe is brought againſt the Tenant for 
life, and the Eldeſt Son, and they ſuffer a Common Re 
| | coveryy 
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eovery, with Veuching a Common Vouchee. The Eldeſt 


Son dies without Iſſue, whether this Recovery ſhall bind 
the youngeſt Son, by the Statute of 32 H. 8. was the 
Queſtion, or whether it were a Diſcontinuance : Anderſon, 
Walmſley, and Kingſmill held, That it is not any Bar to 
the Eſtate Tail, nor to the Remainder ; for the Land re» 
covered in value, ſhall be in the fame Degree as.the Land 
loſtis; tor when a Joynt Precife is brought againſt Te- 
nant for life, and him in the Remainder, it ſuppoſeth theng 
to be Joyntenants, and the Recovery in value ſhall be ac- 
cording to the Aftion, whereupon he recovered in value 
joyntly,and ſo ſhall the Execution be alſo; and then the Re- 
covery in value being according]!y, it is in the ſame Degree 
as the Eſtate Tail was; and ſo no Bar to the Iſſue in Tail, 
nor to the Remainder : For the Cauſe of the Bar, is the 
Aſſets recovered in value ; and none ſhall be admitted to 


ſay, That the Aﬀets recovered in valae, ſhall go in other 


Manner or Degree than the Record is : And although 
theſe Recoveries be but Aſſurances of Eſtates; yet they 
ought to go, and to' be regarded according to the Laws 
And the Statute cf 32H. 83. ſhall not make any alterati- 
on in the Caſe. For Walnſley ſaid, although the Starute 
is, That a Recovery which'is by Aſtent of him in Remain- 
der ſhall bind ; That is to be intended a lawtul Aſent, or 
in a lawful manner, as by Voucher or otherwiſe ; bur not 
by Adtion brought againit him as Tenant, where he is not 
Tenant ; That is an Aſſent, but not a Regular Aſlent, nor 
ſach as the Starute intends. Whereupon a Rule was entred, 
That Judgment ſhould be entred according to the Opinion 
of the three Juſtices, Crv. I» part fo 670. Leech ver. 
Cole. 


3. A Common Recovery ſuffered againſt Tenant for life, Q. 


wherein he in Remainder in Tail is vonched, YVFhether it 
bars the Remainder in fee ExpeFant ? 

Treſpaſs. Upon Demurrer the Caſe was, Tenant for 
life; the Remainder to 7, W. in Tail ; Remainder to 7. W. 
in fee, A Writ of Entry is brought againſt Tenant for 
life. He Voucheth T. W. Tenant in Tail, who Voucheth 
the Common Vouchce. And fo a Recovery was had, Te- 
nant for life dies. T. W. dies without Iſſue. The Queſtion 
vas, whether the Remainder Man in fce,ſhall avoid thisRe- 
covery by the Statute of 1 4 Eliz? [t was adjudged a goodReco- 
very,to bind theRemainder in fee,notwithſtanding theStatute 
of 14 ElizCro.l-part fo $62:-pl.tz.Wiſemanv.Crew,& f.5 4 
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pl. 7: Wiſeman v. Gennings, Co. lib. 10. 43. Jennings 
Caſe 


4. A Recovery ſuffered by Tenant for life, with Voucher 
of him in Remainder, whether it deſtroys @ Leaſe madeby 
him in Remainder ? | 

Tenant for life, Remainder in Tail. He in Remainder 
lets for years, to begin after the death of the Tenant for 
life ; the Tenant for life afterwards ſuffers a Recovery with 
Voucher of him in Remainder in Tail, and dies ; | whether 
this Leaſe were deſtroyed, and gone , was the Queſtions 
And all the Juſtices held, that it was not : But that the 
Leſſee might well ſatisfie the Recovery by rhe Common 
Law, and alſo by the Statutes, But if the Tenant in 
Tail, who had the Inheritance, bad ſuffered a Common 
Recovery, That ſhould have deſtroyed all the Remainders 
and Reverſions thereupon depending, and all the Eſtates de» 
rived out of ſuch a Remainder. But Tenant for life hath 
not any ſuch power ; and the Recovery is had againſt Te- 
nant- for life, with the Vouchec of Tenant in Tail. And 
it would be very inconvenient, If by ſuch Recoveries of 
Reverhons, Leaſes for years ſhould be deſtroyed, Cro. 1 
part f. 718. Pledgard v. Lake. | | 

s. Whether a Common Recovery can be good againſt 
the King ? | ' 

A Cotnmon Recovery in a Writ of Entry againſt 7. $. 
for the Mannor of D. in the County of B. was endeavoured 
to be drawn, and ſuffered at the Bar, wherein the Tenant 
prayed Aid of the King, by reaſon of a Warranty in the 
King, whereby he Warranted that Land, and granted to 
make Recompence upon Eviction, and this Hyd Pryer, 
was tobe inſtead of a Voucher, the Warranty being Crea- 
red by Fine, and Recovery drawn in Paper, wherein the 
Tenant Voucked the King, and the Kings Attourny { by 
a Warrant as he ſaid from the King ) entred inte the War- 
ranty, and prayed, that the Demandant: might Count, 
andſoit was drawn, that the Demandant petit werſus Do- 

minum Regem, that Land , and thar the Attourny of 
the King Voucheth over rhe Common Vouckee ; but this 
being peruſed by the Court, alchough the Atrourny ſaid, 
he had Warrant for ſo doing; yet be cauſe ſuch a Courſe 
hath not been, nor any Precedent ſhewn, that ever = 
ſhould Count againſt the King as Vouchee, and this Courle 
is now Deviſed to bar a Remainder expectant upon'an Eſtate 
Tail in the King ( asa Fine by the King, is ſufficient -_ 
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bar an EftateTail in Him) and although it is uſed to be levy» 
ed by the King, yet that is done by way of Render,and not 
by a mediare Writ of Covenant, Therefore «he Courr 
would not ſuffer this Recovery to paſs, for the King ſhall 
never render in Foucher upon Foucher, but in ſuch Caſe 
they ought to ſue to the King by Petition, to have in Va- 
lue, and not by way of Voucher, Cro. 3. pars f. 96, 
97. 
6. A Common Recovery againſt as Infant by his 
Guardian, who Vouches, &c. whether it ſhall bind the 
Infant ? 

Error, to Reverſe a Judgment in a Writ of Entry for the 
Manor of W, againſt the Earl of Newport, where he ap- 
peared by his Guardians, the Earl of Southampton, and 
others, wherein they Vouched the Common Vouchee, and 
Judgment given upon his Defaulr after appearance, and 
the Error Aſſigned, for that Judgment is given by default, 
he being an Infant : And being argued at the Bar by Coun- 
ſel on both fides, the Court Reſolved, that it was nor 
Error ; for the Judgment is not given upon Defaulr of the 
lofant, but upon Departure of the Vouchee in Deſpite of 
the Court : And the Court is truſted, rhat they will nor 
admit a Guardian, bur ſuch as ſhall aaſwer to the Fnfane 
for his loſs, if he hath any ; and it is intended to be tor 
his Advantage : And Common Recoveries are common Aſſu* 
rances of the Realm, and ought not to be ſhaken , nor is 
there any pretence for an Infant, who appears by his Guar- 
dan, more than for any other Perſon at full Age ; where» 
fore Judgment was Afﬀirmed, Cro. 3. part f. 307, 308. 
The Earl of Newport v, Sir Henry Milaway. Vide Co. Lib, 
lo, in Portingtons Caſe to the contrary. Yide Learning 
in Modern Reports, fe. 48, 49. Hesket and Lee, 

J. Common Recovery againſt a Diſſeiſee to an uſe, whe- 
ther it be good againſt him and his Heirs ? 

One Reignald and his Wife, being ſeifed in fee, in right 
of his Wiſe, by Indenture with Letter of Attorney to make 
Livery, lets a Garden, Habendum a Die Datus, for lite of 
the Leſſee, Rendring Six ſhillings cight pence per Annum; 
and the Attorney made. Livery the ſame day, Secundun 


ſwmam Charte : The Leſſee enters, and paid the Rent, 


thich was always received, the Wife dies ; her Heir with- 
out Entry, ſuffers a Common Recovery, to the ule of B. 
The Queſtion was, whether this were @ good Recovery ? 
Rolls for the Plaintiff argued, that the Leaſe was void, 
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and the Livery the ſame day -it bears Dare, is void, to 
make it a good Leaſe. And fo held all the Court,and would 
got admit it to be Argued Secondly, Admitting it to be 
= void Livery, yet he held, that entring and paying his 
Rene, he is but Teaant at Will; and one entring without 
Livery, is Tenant at Will ro the Feoffor : And be cannot 
be 2 Diſſciſor, without an intent in him to make a Diſſcifn, 
and without the intent of the Lefſor, to have it co be a 
Deſlcifin, and he is accounted in Law, but as Tenanc at 
Will. Thirdly, 4dmitting ic was a Difſcifn ; yer ſuffering 
a Recovery, he and ail under him, arc eſtopped, to ſay be 
was not Tenant of the Freehold ; wherefore the Recovery 
is good ; 21d to that Opinion the Court inclined, Cro. 3, 
part f. 382, 339. Bull v. Wat. 

2. Common Recovery by Texant in Tail, whether it 
bindeth both the Remainder and Reverſion, and all Leaſes, 
Cliprges, &c. granted by either of them ? : 

A+ Tenant in Tail, the Remainder ro B. in Tail. B, 
grants a Rent-Charge, 4. ſuffers a Common Recovery,and 
dics without Iſſue, the Grantee Diſtreins, the Alicnee of B, 
brings a Replevin ; It was Adjudged for the, Alience by 
ail the juſtices of England, that a Common Recovery 
againſt a Tenant in Tail, ſhall bigd not only the Remain» 
der and all Leaſes, Charges, &c. granted or made by 
him in Remainder ; bur alſo the Reverſion, and all Lea- 
ſes,Charges, Oc. granted by him in Reverſion, Co. [tb.r f. 
67. Capells Cafe, and Modern Repor:s, f. 110, benſow 
v. Hodjorx. 

g. Whather a Common Recovery may be of an Advow- 
fon ? Or de Annuali Reddita, five penſione *# the Dif 
Jenftive 7 

A Cormon Recovery is had in a Writ of Entry in the 
Poſt de uns Annhali Redditu, five penſione quatueor Maris 
#9 ; and of an Advowſon, whereupon the Writ of Er 
ror is brought. 1. Becauſe every pracipe ought to be cer* 
rain; but hoe it is in the Dizgjuntivee 2. A Writof 

in the Poſt lieth not of an Advowſon : But Judgment 
was affirmed, and thereby "twas Reſolved, 

r. Thata Common Recovery is not like to other Reco- 
veries; for it may be averted to an uſe. 2. Ie is by mw 
enal Canſene, Et Conſenſus tollit Errorem, 3.4 A Writ of 
Eaery ia the Poſt, iycth of an Advowſon, Common, Os. 
to (uffer a Common Recovery, and not otherwiſe ; for 00 
other Afdurance can be had to bar the Remainders. I 
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Demind of the Rent is good, for one of two things is not 
Pemanded , hut one thing by two Names, for Rent and 
Penſion are Synonimp, and. the rather here, becauſe 'tig 
faid to ifſue out of Land, which a Penſion properly can- 
not» $. Common Recoveries are ſo uſual, that the Court 
ſhall take notice that they are Common Recoveries, Co.l1b. 
5. f. 40. Dormers Caſe. 

10. Whether an Eftate Tail can be barred by a 
Common Recovery, although the Remainder be in the 
King ? : 


Tenant in Tail of certain Lands, the Remainder to 


another in fee, He in the Remainder by Deed indented 
and inrolled in conſideration of Blood, &c. as for other 
good Conſiderations, doth Covenant to ſtand ſeiſed of the 
ſaid Lands to the uſe of himſelf, and of the Heirs Males 
of his Body. And for default thereof, to the uſe of the 
Queen, her Heirs and Succefſlors, After the Tenant in 
Tail in poſſeſſion, ſuffereth a Common Recovery” with 
Vouchers ; and whether it was 2 Bar - to the Ifſve in Tail, 
vas the Queſtion; and it was adjudged, that the Iflue in 
Tail was barred, for good conſiderations are too general to 
niſe an uſe, without ſpecial Averinent, that valuable or 
ood Conſideration was given : Reſolved, that the Land 
ſhould continue in his Name and Blood, isnot a Confide- 
ntion to raiſe an uſe to the Queen, though the Limitarti- 
om to her, were for the preſervation of the Tail againſt 
Diſcontinuances and Bars, for there wants Quid pro Quoz 
And admit the Conſideration had been ſufficient to raiſe 
in uſe to the Queen; yet that would not preſerve the Eſtate 
Tail oy force of the Act of 34 H.8. forno Eſtate Tail is 
preſerved by the ſaid AR, except the ſame Eſtate Tail be 
of the Creation or Previfion of the King, and not where 
the Eſtate Tail is given, or Created of a Common Per- 
ſon; wichout proviſion of the King, as may appear by the 
preamble of rhe Act. Reſolved, that before the Statute 
of 34 H. 8. a Common Recovery barred a Tail Created 
by the King, Co, lib. 2. f.1g. Wiſemans Caſe, Vide Co. 1;b, 
&f. 50. Sir Hugh Cholmleys Caſe, Yelverrons Reports, f. 
149.Pool v.Needham,-and Coke in his Comment on Littleron, 
&2.708. f. 372.6. Where you may ſee Cokes ten Things 
forthy of Obſervation, upon the Cenitruction of the $ta- 
tate of 34 H, $8.20, 
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ti-*' A Common Recovery us ſuffered by' Tenant in Tail: 
who dies before Execution, whether the- Execution may be' 
ſued againſt the Iſſue in Tail? 
E. $. Leaſed for years, and after Covenanted to ſuffer 
2 Recovery, which ſhould be to the uſe of himſelf, and 
afrer to the uſe of 4. for 24 years, and after to the Heirs: 
Males of the Body of the {aid E.S. and the Heirs Males 
of the ſaid Hews Males, &'c. E. S. dies 9 Ofobris, the 
firſt - day of the Term, in the Morning, between five and 
fix a Clock, the Recovery paſſes the ſame day, and an 
Habere fatias ſeiſinam awarded ; the Recovery was execu- 
ted the 19th of Offober; The 4th of December the Wife 
of the Eldeſt Son ( before Dead ) of E.S. was delivered 
of 2 Son, named Henrj, Richard the ſecond Son of E. S, 
entred, and made a Leaſe, &c. Henry entred upon the 
Leſſee, who brought an Ejef#. firme ; It was reſolved as 
to one of the points ( whereof there were ſeveral ) thatif 
Tenant in Tail ſuffer a Common Recovery, and die before 
Execution, that Execution may be ſued againſt the Iſſue in 
Tai}, for the intended Recompence, in favour of the Cony 
mon Aſſurance, Co. tb, 1. 94. Shellies Caſe ; Coke in bs 
Comment on Littlecon, Sett. 690.f. 361. b. Moors Reports, 
f. 136; un. 281. | 
12+ A Ccnaition in an Intail, nit to ſuffer a Cot 
mon Recovery, whether woid or not* 
it was Reſolved; That if a Man maketh a Gift in Tail, 
upon a Condition, that he ſhall not ſuffer a Common Re 
covery, that this Condition is Repugnant to the Eſtate, 
and againſt Law : For there are divers Incidents to a 
Eſtate Tail, 1. Tobe diſpuniſhed for waſt. 2. That i 
Wrife ſhall be endowed. 3. That the Huband of a We 
man, Tenant in Tail after Iſſue, ſhall be Tenant by the Cour- 
tefte. 4. That the Tenant in Tail may: ſuffer a Commu 
Recovery, and thereby bar the Eſtate Tail, and the Rev 
fron,” and the Remainder alſo. Ard theſe Inſeparable lacy 
dents, which the Law annexeth to an Eſtate Tail,cannot It 
prohibited by Condition. And therefore if a Man maketh 
a Gift inr Tail vpon Candition, that the Donee ſhall not @ 
Waiſt, or that his Wife ſhall not be Endowed, or that tt 
Husband of the Wife, Tenant in Tail after Iſſue, ſhall not 
he Tenant by the Courteſie, or that Tenant in Tail ſhall 
not ſuffer a Commen Recovery ; theſe Corditious are Re 
pugnant, ard againſt Law, becauſe by the Gift in Tail, 
tacitly enableth him to commit wait, That his Wite 
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tbe endowed, and to ſuffer a Common Recovery. And 
therefore it is repugnant to reſtrain it by Condition ; for 
chat ſhall be. ro give power, and to reſtrain the ſame 
by the ſame Deed, Co. lib. 6. f. 40. Sir Anthony Mildmays 
Caſe, 6b. Co. lib, 9. 127, Sotdayes Caſe, Coke in hu Com- 
ment on Littleton, SefF..362.f.223. 6..224. a. Hobarts Re- 
ports, f.- 170» Stukeley v. Butler. 

13. Whether a-Releaſe ef Errors or.other Things, by the 
Common Fouchee, ſhall be a good bar againſt Reverſing a 
Common Recovery, or not £ 

Error to Reverſe a Comman Recovery had by the An» 
ceſtor of the Lord Marqueſs of Wincheſter, againlt Lio- 
wel Norrice, who was Tenant in Tail, Remainder to the 
Plaintiff. The Defendant pleads a Releaſe of all Errors by 
Thomas Chapman, the - laſt Vouchee, and the Common 
Vouchce, and demands: Judgment, &'c. Plowden for the 
Defendant argued, that all the Burthen lyeth upon the laſt 
Vouchee, tor-hie is to make Recompence forall ; and there» 
fore he is'to bring Error, and ſo he may releaſe Errors , 
and bar all others; and ſo it is adjadged, 17 E. 2. Error 
90. Bur all the Juſtices "reſolved , the contrary ; for the 
Common Vouchee is put in only for . form, and in Truth 
be renders nothing, and theretore it is againſt Reaſon,thar 
his Releaſe ſhall bar others that have the loſs, and are 
intituled to have Remedy by the Reverſal of the Judgment. 
Gewdy, If Execution be ſucd again(t the Common Vou- 
chee, ſo that he renders in value, then upon ſuch an 
Averment, the loſs lying upon him, his Releaſe (hall bar 
the others, quod. Wray Conceſſit ; but here he renders no- 
thing, and therefore ſhall releaſe nothing, and they all 
agreed, - that the Caſe of 17 E. 2. was nut Law; and it 
vas adjudged , that the Releaſe was no Bar, Cro. 1. 
part f. 2, 3. The Lord Norrice v. Marqueſs of Win- 
thefter. 

14. Whether a Commen Recovery bars a Rent in poſ- 
/<q it being diſtin# from the Land, ' and no Recompence 
ar? 

One Baynton, ſeiſed of 'Land in ſee, he and //V. levyed 

L Fine thereof to L. who rendred /it to YY. in Tail, ren- 
dring Rent ; and by the ſame Fine it is limited, that if 
W. dyed without Iſſue, Tenements preditla integre rema- 
hunt to Baynton and his Heirs, Afterwaids Baynton by 
lndenture Enrolled, Bargains and Sells his Reyerfion and 
Rent to Geriſh in ſee ; Y/V. ſaffers 2 Common Recovery ; 
G 3 and 
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and afterwards for this Rent, V//e# Diſtrained ; and whe: 
ther the Rent was gone by this Recovery? Was the Qne» 
tion. Two points were moved ; Firſt, Whether this were 
a Reverſion , or a Remainder , limited to Baynton , 
being all by one Fine? For if it be a Remainder, the 
Reſervation of the Rent is void ; Secondly, Admitting it to 
be a Reverſion, and to be bound, and taken away by the 
Common Recovery, whether the Rent alſo be extin? 
And after Argument at the Bar, It was Reſolved for the 
Deſerdant, Firſt, That it is a Reverſion ; for being by one 
Fine, it enures, as if it had been at ſeveral times, and it 
ſhall be intended , as' rendring the Tail at one time, 
and rendring the Reverfion at another time; and ſo is the 
uſual Courſe of Fines ; and ſo it hath been always expoun- 
ded ; But it is not ſo in Grants by Deed, Secondly, They 
reſolved that the Rent was not extiat, becauſe the Gran» 
tec was always in poſſeſſion thereof; and it is diſtin from 
-the Land, And that whereof one isin poſleſſion, cannot be 
Diveſted by a Recovery againſt another Man. And here is 
not any Recompence for the Rent, for that goes only for 
the Land: And it isnot like the Caſe of a Rent granted 
out of a Remainder, becauſe that never was in poſleſſion, 
nora thing executed : And it is as if Tenant in Tail him-- 
ſelf, had granted Rent, and afterwards ſuffered a Com 
mon Recovery, That Rent which was in Eſſe, ſhall not 
be gone by this Recovery. No more ſball this Rent which 
is annexcd to the Reverſion, although the Reverſion it ſelf 
be gone, Cr0.1.part f.792,793.21.46. /Vhite verſus VVaft: 
1s. Vihether a Contingent Eſtate can be barred by « 
Common, Recovery ? . 

VY. B; Being ſeiſed of Land in fee, having Iſſue YY.B 
his Son and Heir, and 7: B. his ſecond Son, and R. a third 
by his Will ia Writing, Deviſed this Land to Thomas his 
Son; and his Heirs #n perpetuum, paving tohis Brother R. 
20 1. at his Age of 21 years : And if Thomas died with- 
eut IfTue, living Y7. his Brother, that then Y/. his Bro- 
ther ſhould have thoſe Lands to him, and his Heirs and 
Aſſigns tor ever, paying the ſaid Sum as Thomas ſhould, 
have paid; Thomas entere, and ſuffters a Common Recove- 

Ty, With a ſingle Voucher, to the uſe cf himſelf and his 
Heirs, and afterwards deviſes it to the Wiſe of Edward 
Pells, and her Heirs, and vies without IifJue, leaving Vl. 
B. who enters upon Edward Pcs, and took the Diſtiebs 
and Pells brought Replevin. This Caſe was twice argues 
"y F 4 at 
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at the Bar, and afterwards at the Bench, and rhe matter 
was divided into three points , one whereof was, If Thomas 
hath a fee, and Y//illiam only a poſhbility to have a fee, 
whether this Recovery ſhall bar Y///;am ; or that it be 
ſuch an Efate, as cannot be extirpated by Recovery or 
otherwiſe; It was adjudged, rhat this Recovery ſhall not 
bind ; for he who ſuffered the Recovery had a fee, and YV. 
B. had but a poſſibility, if he ſurvived T. B. and T. B, 
dying without Iflye in his Life, no Recovery in value ſhall 


- extend thereto, unleſs he had been party by way of Voucher 


( and then it ſhould ; for by entring into the Warranty, 
he gave all his poſſibility ) Therefore they agreed to the 
Caſe, which Damport art/ the Bar cited to be adjudged, 
34 Eliz, where 2 Mortgagee ſuffers a Recovery, it ſhall noc 
bind the Mortgagor ; but if he had been party by way 
of Voucher, it had deen otherwiſe. And here is not any 
Eſtate depending upon the Eſtate of 7. B. bur a Collateral, 
and meer pofſibility, which ſhall not be roucked by a Reco- 
very ; and if ſach a Recovery ſhould be allowed, then if a 
Man ſhould Deviſe, that his Reir ſhould make ſuch a pay- 
ment to his younger Sons, or to is Execurors, otherwiſe 
the Land ſhould be unto them ; It the Heir by Recovery 
might avoid it, is would be very miſchicyous, and might 
fruſtrate all Deviſes; and Houghton in his Argument pur 
this Caſe ; if a Man gives or deviſes Lands to one and his 
Heirs, as long as F. S. hath Iſſue of his Body, he by Re- 
covery ſhall not bind him, who made this Gift, without 
making him a party by way of Voucher, for a Recovery 
againſt Tenant in fee fimple, never ſhall bind a Collateral 
Intereſt, Title, or Poſſibility, as a Condition or Covenant, 
or the like : Wherefore the Juſtices held, Thar this Reco- 
very was no Bar, Cro, 2. part f. 592, $93. Pells verſus 
Brown ? 

16. Tenant In Tail doth Covenant to flaxd ſeiſed to rhe 
we of himſelf in feeg and after ſnſfers a Recovery, VT he- 
they it ſhall bind the Remainder ? 

Tenant in Tail Covenants ro ſtand ſeiſed, in Confidera- 
tion of a Marriage to be had by his Son, wth a Daughter 
of 7. S. to the uſe of himſelf aud his Heirs, rill the Marri. 
ge had, and after tothe uſe of himfe}{ for Lite, and then 
to the uſe of his Son and his Wife, - Davghtey of 5. S. and 
the Heirs of their Bodies, and ſuffers a fingle Recovery to 
that purpoſe, and dies withour 1ſſue. Adjudged, that the 
Tatry of bim in Remainder, Fr OM upon the parni- 
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cular Eſtate is lawful ; For firſt, in this Caſe, there is not 
any Conſideration to raiſe an uſe, for the conſideration is 
only the Marriage of his Son with a Stranger ; the which, 
as to the chinging cf poſſeſſon, is no benefit to the Fa- 
ther, but he is in a manner a Stranger tothis Perſonal and 
Peculiar Conſideration ; but if the Conſideration had been 
for the Eſtabliſhing of the Land in his Name and Blood, 
it had been good , for this meerly touches the Father. 
Secondly,the fingle Recovery as appears 13 E. 4. binds not, 
bur the Eftate in poſſeſſion and preſent, and then coming 
in this Caſe atter the Tranſmutation of the poſſeſſion by 
the Covenant,when he was not ſciſed in Tail, ſhall not bind 
the Remainder. But it was agreed by all the Juſtices, 
that notwithitanding ſuch Covenant by Tenant in Tai), yet 
as to himſelf there is an_Alteration of the Eſtate, though 
ro all Strangers he continues Tenant in Tail; for if he 
taketh a Wife after ſuch Covenant to ſtand ſeiſed to the 
uſe of himſelf for Life, ſhe ſhall be endowed. And Ju- 
fice 4Niams ſaid, that it had been adjudged, if Tenant 
in Tail Bargains and Sells his Land to F S. by Indenture 
inrolled, aud F. $. Rebargains ir to Tenant in Tail, he is 
Tenant in Tail, as be was at firſt, Nelwertons Reports, 
f. $1. Frejrwater v. Rois, Vide Blithmans Caſe cited in 
Co. Lib. 2. f. c£o.Cholmel:ys Caſe. 

17. Whether a Common Recovery againſt Tenant is 
Fee ſimple, can bind a Collateral Title on Poſſivi- 
li:y ? 

If a Man gives or deviſcth Lands to one and his Heirs, 
as long as 7. S. hath Iſfuc of his Body, he by Recove- 
ry ſhall not bind him who made this Gift, without making 
him a party by way of Vouchee ; for a Recovery againk 
Tenant in Fee-ſimple, never fhall bind a Collateral Inte- 
reſt, Title or Poſſbility, as a Condition, or Covenant, or 
the like, Cr0. 2. part fol. 593. Pells v. Brown, 

18. Whether a Common Recovery can be ſuffered, wherd 
rhe Tail is expefant upon an Eſiate for Life, the Tenant 
for Life not being made Tenant tothe Precipe? 

Serjzant Maynard ſaid, It had been commonly received, 
that a Common Recovery cannot be ſuffered, where the 
Tai} is expe&ant upon an Eftate for Lite ( not made Te- 
nant to the Precipe ) which he ſaid was true in a Writ 
Entry, in the Poſt, which are commonly uſed. And the 
tne reaſon is ; becauſe ſuch Writ ſuppoſerh a Diſſeifin , 
phich cagnot be, when there is a Tenant for Life in Po 

ſeſſion ; 


Guide tothe Conveyancer: 


ſion ; but as he ſaid,/ A Common Recovery iniſuch Caſe 
in a Writ of Right would be good, Yentris Reports, 
1 part fol. 360. Atonymus. 

19. Whether Lands reputed parcel of a Manor, ſhall 
paſs in # Recovery, under the word Appurtenan- 
ces ? 

Upon a Special Iſſue out of Chancery, the Caſe was 
thus ; One was fſciſed in Tail of the Manor of B, and of 
two Cloſes, which in Realiry were not part, but Reputed 
part thereof ; and ſuffered a Recovery only of the Manor, 
with the Apportenances ; and whether 'the Recovery was 
a bar as tothe two Cloſes, was the Queſtion, It was re- 
ſolved by al) the Court, That the Lands reputed parcel of 
the Manor, ſhould paſs, by reaſon of the Deed of Cove- 
nantto lead the Uſes, which explained the inrent, Yentris 
Reports, 1 part f. 51, $2. Sir Henry Frederick Thyme v. 
Sir Fames Thynne. Vide Syderfins Reports, 1 part f. 190. 
Sir Henry Frederick Thynne v. Sir James Thynne, Co.Lib.6. 
Sir Moile Finches Caſe. : 

20. Several Parties joyn in a Recovery, and one of 
them alone declares the uſes, whether the other be bound by 
this Recovory £ 

Father Tenant foc Life, Remainder to his Son in Tail, 
A Precipe was brought againſt the Father, who Voucheth 
his Son ; and a Common Recovery had, and the Indenture 
reciting, that this Recovery was made between the Father 
and others ; but ſeeing there was no proof of the Sons 
Conſent ro this Declaration of the uſes, nor was he party 
tothe Indenture, the Court direaed the Jury to find the 
uſes accordingly, and the Eſtate, which they had at the 
time of the Recovery. So they argued, That if two Joynt- 
Tenants ſuffer a Recovery, and one declares the uſes of the 
whole ; this (hall not bind but for a Moyety, unleſs the 
conſent of rhe other be proved ; and therefore "rwas con- 
cluded, Thatif ſeveral parties joyn in a Common Reco- 
very, and one of them alone declaring the uſes, the other 
Parties ſhall not be bound by it, Lazches Reports, f. 82. 
Argol v. Cheney. 

21. A Rent is Drviſed de novo, to oxe and tothe Heirs 
Males of hisBody,and for default of ſuch Iſſue, to another ,and 

the Heirs Males of his Body ; The firſt Deviſce having no 
Heirs, ſuffers a Common Recovery, whether this be goo ? 
Or whether it ſhall paſs by Executory Deviſe ? 
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The Reſolution of the Court was given by Bridge»: 
man, Chief Juſtice ; That this Recovery was good : 

The Firſt Queſtion is, W/22ther a Rent de novo by 
Grant or Deviſe, be by way of Remainder ? 

I think a Rent may be granted to one far Life, the 
Remainder in Tail, the Remainder over. 

Hil. 7. H. 4. 6. b. Brook Done 8. A Man grants a 
Rent to F. S. forthe Lifeof 4; Remainder to the Righe 
Heirs of rhe Body of A. adjudged a good Remainder. A 
Rent granted to £. for Life, Remainder te B, The -Que- 
ſtion was, whether this was a good Rent in Remainder ; 
and held it was,and a Releaſe from theGrantor,was good to 
him in Remainder, Coke 2. Cromwells Caſe, Such a Re- 
mainder by Grant and Render on a Fine, was agreed to be 
good. 

The Second Queſtion is, Whether it ſballbe taken for an 
Executory Deviſe ? As if F. S. dye without Iſſue, I De- 
viſe that 7. D. ſhall have a Rent to bim and the Heirs of 
his Body. 

| Ir muſt be agreed, if it were an Executory Deviſe, it 
could not be barred by a Recovery.” It is clear, we cannct 
have a Recovery, when there is not a privity in Lay. 
Therefore it was a great Queſtion in Pell; and Browne 
Caſe, whether a Common Recovery would bind any ex- 
cept in Remainder, or a Reverſioner ; but all but Dodriage 
did Reſolve it, admitting this were an E:zecutory Eſtate, 
then no Common Recovery could bar it ; but they all a- 
greed this to be bur a Remainder, and gave Judgment for 
the Avowant inthe Replevin, Carrers Reports, f. $2. Smith 
verſus Farnaby. Vide Siderfins Reports, 1 part f. 285. 
Smith v. Farnaby. 

22. The King mabes a Gift in Tail, ſaving the Reverſi- 
on to himſelf, and gives leavve after to the Tenant in Tail, 
to ſuffer a Common Recovery, and to that intent paſſes the 
Reverſion out of himſelf, and lodges it in others, to have 


-it reconveyed to him afterwards, which is done accordingly, 


whether Tenant in Tail or his Iſſue, can bar this Reverſe 
on by a Common Recovery ? 

Upon a Special Verdict in Ejefione firme , It wasad. 
judged, per Totam Curiam, in the Court of Common Pleas, 
upon advice with the other Judges aud Barons, in the Earl 
of Cheſterficlds Caſe, That if the King make a Gift in 
Tai), faving the Reverſton to himſelf; and afterwards 
give leave tothe Tenant in Tail to ſuffer a Common Reco- 
very, 
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covery, and to that intent paſſes the Reverſion out of hina- 
ſelf, and lodges it in others, to have it reconveyed to 
him again afterwards, which is done accordingly, that af- 
terwards the Tenant in Tail or his Iſſue may bar this Re» 
verſion by a Common Recovery ; and that this is not 
within the Statute of 34 H. 8. which Reſtrains, &c. be- 
cauſe the Reverſion was once Severed from the Crown, and 
the Privity of Eſtate gone, and the Statute is to be «inten- 
ded to reſtrain, where the Reverfion continues in the ſame 
plight, that it was in at firſt, withour any alteration, 
Hardres Reports, f. 409. Anno 17. Car. 2. in Scac- 
Caro. 

23. Whether a Common Recovery ſuffered by Tenant 
for Life, be a forfeiture, though the Recovery be Re- 
verſed? 

In Evidence given to a Jury in an Ejeftment, a Queſti- 
on was ſtarted; If Tenant for Life Bargains and Sells 
in fee, and afterwards ſuffers a Common Recovery,coming 
in as.2a Vouchee, and afterwards doth Reverſe this Recove- 
ry for default of an Original, It this bea forfeiture? And 
it was held by all the Court, that is was held a forfei- 
ture» Siderfin 1, part f. 90» Roger L' Eſftrange v. Sir 
Richard Tewple. ; 

24. A. An Infant Bargains and Sells Land, and being 
Vonched to Warranty, comes in npon the Voucher, and 8 
Common Recovery is had, whether the Infant can awid this 
Recovery by Entry ? 

In an Action of Treſpaſs and Ejetment, there was a 
Special Verdict found, upon Which the Caſe fell out to be 
this. An Infint Bargains and Sel)s Land, and is Vouched 
to Warranty, and comes in upon the Voucher ; and there- 
vpon a Recovery is had, and upon this the queſtion was, 
whether this be ſuch a Recovery, that the Infant cannot a- 
void by Entry. Hales held it could not be avoided, but it 
did bind the Infant dnring his Lite, but the Reporter could 
not hear his Reaſons. Wild of Counſel on the other fide 
argued, that the Infant was not bound by the Recovery, 
becauſe as an Infant he cannor alien his Lands, ſo neither 
can he ſuffer a Common Recovery, and cited 6 Rep. 2%, 
Secondly, No Record made byan Infant can bind him, 
and for this he cited, 26 E. 3. Fitz. per que Serv. 24. 41 
E. 3.3.9 E. 4-38. and though it be Preve Amicabile, 
and by Conſent , yet ir binds not; and 9 Care Newports 
Caſe, where a Recovery ſuifexed by a Guardian, was ad- 

Judged, 
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jndged good, comes not to this Caſe ; for the intended whe 
luema Recovery, that is not material ro make it bind- 
ing, for it is but a Fiftion, and not a real Value. Rolls 
Chief Juſtice demanded, wherher a Fine be not Breve Ami- 
cabile ; and yer he ſaid, that binds an Infant, until it be 
avoided by Writ of Error. And he ſaid, that the Infant 
zs not bonnd here, but the queſtion is, whether he can avoid 
the Recovery by Entry, or-muſt bring a Writ of Error to 
avoid it. And he held, thata Recovery ſuffered by a Guar- 
diany is not good, notwithſtanding the Opmion in News 
ports Caſe, Hales replyed, that the Recovery is binding, 
cill it be avoided by Writ of Erzor, and that the Infant 
cannot avoid it by his Entry, though an Infant 'may avoid 
a Deed by Entry, although it be inrolled. And here ap- 
pears no conſent of the Parties, and the Party cannot ſhew 
3t, and here is a formal Judgment given, which binds till 
it be Reverſed by a Writ of Error. Roll Chief Juſtice, 
an infant may avoid @ matter in Pars by Entry, but not 
A matter of Record, and here is a proper way by Law to 
avoid it, Namely bya Wrir of Error, which 'is alſo matter 
of Record, and ot as High Nature, Jerman, Nicholas and 
Aske haſtices, to the ſame effet, and fo Judgment for 
che Detendant. Stile's Reports, fo 246. Ailet againſt 
Watlefſe, 

25. Tenant for Life, the Remainder to B. and bis 
Wife, and their Heirs, B, and his Wife ſuffer a Common 
Recovery, whether the Heirs of the Wife are bound by this 
Recovery ? : 

Upon a Special Verdift fornd in an Ejefione firme, 
the Caſe fell out ro be this, Tenant for Life, the Remains» 
der to Baron and Feme, and their Heirs ; Baron and Feme 
ſuffer . a Recovery ; The queſtion was, whether the Heirs of 
the Feme were bound by this Recovery, becauſe the Feme 
being Covert, it was conceived ſhe was not Tenant to the 
Precipe, becauſe it appearsnot that ſhe was examined, and 
ſo nothing was recovered trom her Ir was argued, That 
ehis Kecove:y did bind the Feme, 1. Becauſe, if a Pre- 
cipe be brought againft one, who had nothing in the Land, 
the Writ only is abatable. Next an Eſtoppel with Recom - 
pence, excludes notonly Parties and Piivies, bur alſo'Stran- 
gers, as it is in Shell:'s Caſe, In43 E. 3.48. was the 
Arſt mention of Examination of a Feme upon &@ Recovery, 
and the ſhall be intended tro be examined here, if it be 

requiſite ; for it was not found ſhe w43 not examined, nd 
| 1s 
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in Br. Abr. Recovery in value 27. 23. 8. it is held, thaz 
a Feme- Covert is barred by a Common RKecovery, and this 
hath been the continual praQtice, fince that time. Hales 
on the other fide made the queſtion to be, whether by a 
Recovery had where the Feme being Covert, is not Tenang 
to the Precipe, ſhe thall be bound by it z and hefaid, ſhe 
is not. In other Caſes the party may be bound by Eſtop- 
pel, Namely, where he hath pleaded to the Writ,or might 
have Counterpleaded the Voucher ; but here the Fine is 
not ſubje&t to be admitred to theſe things, 17 E. 3437. 
And the Feme Covert here, is not ſo concluded by her 
Admiſſion, that ſhe ſhall not be admitred to ſpeak againſt 
this Recovery, if ſhe Survive her Husband, neither are 
her Heirs concluded, if ſhe do not Survive, and the Re- 
covery here is not duly had , becauſe there is no Ter- 
Tenant. _ 

Roll Chief Ju = faid, It is not to be queſtioned, whe- 
ther a Recovery bind a Feme, for it is the common practices 
Secondly, Ir is not neceſſary ro examine a Feme- Covers 
upon ſuffering a Recovery, although ic be a prudentiab 
thing todoir; but if it be not done, ir is not averrable, 
that it was not done ; but rhe fingle queſtion materia 
here, is wkether the "tk be Tenant to the Prac:pe or nor, 
fo that ſhe ſhall be Eftopped to ſpeak againſt che Recove- 
ry, and he held .(:c was Eflopped, for ſhe joyns in the 
Recovery with her Husband, and here is no default made 
by the Baron, and now the Record is perfect, and & 
thing contrary to it, ought not to be averred againſt ic; 
but before the Record was perfect, ſhe might have plead- 
ed, and the Recompence in value here ſhall go ro the 
Heirs of the Feme ; and the Tenant for Liſe is alſo bound 
by this Recovery, and the Feme is party, and alſo privy to 
the Recovery ; ard theretore if it bind ber, it will bind 
her Heirs alſo. 1t a Stranger had been Tenant ro rhe 
Prgecipe, and the Baron and Feme had tecy Vouched, rhe 
Feme had been bound, and this is a ſtrorger Caſe, and this 
Caſe may concern many Mens Eftates ; and therefore ſucts 
Recoveries are not tu be queſtioned; Therefore let the 
Plaintiff have his Judgment, Stilt's Reports, f. 319, 3:3, 
321, Locker v. Palſriman. 
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26. Tenant for Life of a Copyhold, ſuffers a Recovery 
- pans in Fee-ſimple, whether this be a forfti- 
Frere 1 

It was reſolved, That when Tenant for Life of a Coe 
pyhold, ſuffers a Recovery as Tenant in fee, that this is 
no forfeiture of his Eſtate ; for the Freehold not being 
concerned, and it being in a Court-Baron, where there is 
no Eſtoppel, and the Lord that is to take advantage of 
it, if it be a forfeiture, being party to it, it is not to be re- 
ſembled to the forfeirure of a free Tenant : That Cuſto» 
mary Eſtates have not ſuch accidental qualities, as Eſtates 
at Common Law, unleſs by Special Cuſtom ; That if it 
werea forfeiture of this, and all other forfeitures commit- 
ted by Copyholders, the Lord only, and not any of thoſe in 
Remainder, ought to take advantage, Modern Reports, f. 
199, 200. Bird and Kirk, Vide Cro. Car. f. 205. 
King v. Lord. | | 

27. A Common Recovery (uffered of Lands in S.. and 
the Liberties thereof , whetlyy good to paſs Lands 
the Liberties of S. ds lying out of the Town 
of $? 

Shrewsbury and Cotton are Towns adjoyning ; Sir Sa- 
muel Jones is Tenant in Tail of Lands in both Towns: 
Shrewsbury and Cotton are both within the Liberties of the 
Town of Shrewsbury. Sir Samuel Jones ſuffers a Common 
Recovery of all his Lands in both Vills ; but the Preci- 
pe was of two Meſſuages, and Cloſes thereunto belonging 
( theſe were in Shrewsbury ) and of, &c. ( mentioning thoſe 
in Cotton ) lying and being in the Vill of Shrewsbury, in 
the Liberties thereof. And whether by this Recovery, the 
Lands lying in Corfon, which is a diltin& Vill of ir ſelf, 
not named in the Recovery, paſs or not, was the queſtion. 
It was the Opiniog of the Court, that the Lands in Cote 
70u paſſed ; and gave Judgment accordingly, Modern Re» 
ports, f. 206. Jones and Wait. | 

29, There are two Pariſhes adjoyning, Rippoh and Kir- 
by- Marlftore; and within theſe two Pariſhes are two 
Towns of the ſame Names : A Man has Lands within the 
Pariſhes, but not within thoſe Towns . and ſuffery a Recoue- 
ry of Lands in Rippon and Kirby-marlitone generally ; 
but the Deed to lead the uſes mentions the Lands as lying 
in the Pariſhes of Rippon and Kirby-marlſtone, whether the 
Lands ſball paſs by this Recovery or not ? . 
Tenant 
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| Tenantin Tail of Lands in the Pariſhes of Rippon and \$; 


Ktrbj- Marlſtone, in the Towns of A. B. and C. Tenant in 


Tail makes a Decd of Bargain and Sale to JF. & to the in- 
tent to make FJ. S. Tenant to the Precipe, in order to the 
ſuffering of a Common Recovery of ſo many Acres in the 
Pariſhes of Rippor and Kirby-Mariſione. Now in thoſe 
Pariſhes there are two Towns, called Rippon and Kirby 
Marlſtone, and the recovery ſuffered of Lands in Rippon 
and Kerby- Mariſtone generally ; all this is found by Spe» 
cial Verdi ; and further, that the intention of the partics 
was, that the Lands in queſtion ſhould paſs by che faid 
Recovery, ard that the Lands in queſtion are inthe Pariſh- 
es of Rippox and Kirby-Marleſtone, but not within the 
Townſhips ; And that the Bargainor had no Lands art all 
within the ſaid Town ſhip. The queltion was, whether 
the Lands in queſtion ſhould paſs by this Recovery,or not ? 
The Court was of Opinion, That the Lands did paſs by 
this Recovery, Modern R2p. f.250,2.5 1, &c. Addiſon v. Sir 
John Otway. 

29. Tenant is Tail, Remainder in Tail are, and the Te 
nant levies a Fine and Proclamations paſt, and then ſuf- 
fers a Common Recovery, whether this Recovery ſhall dock 
the Remainder in Tail? 

Coke ſaid, that in. one Bartons Caſe, there was moved 
this point, when he was Attorney- General, wiz. If Te- 
nant in Tail, the Remainder in Tail are, and Tenant in 
Tail levies a Fine, and Proclamations paſſed, and after ſut- 
fers a Common Recovery, and he then moved very ftrong- 
ly, that this Recovery did not dock the Remainder, for 
that the Eſtate Tail was barred by the Statute of 4 H. 7. 
of Fines, (o that there was not any thing of the Eftate 
Tail left at the time of the Recovery ſuffered ; but the 
Court would not ſuffer him to argue it ; becauſe a Reco» 
very is a Common Aſſurance, and infinite cauſes depend 
upon it ; and then Coke demanded, what it Tenant in 
Tail had been atrainted of Ticaſon, and after had ſuffered 
a Common Recovery, whether this ſhall dock the Remain- 
der? And to this they faid, that is nor a Common Af- 
forance. Rolls Reporrs, ! part f. 223. Herbert veil. 
Binion, 

30. Baron and Feme Tenants in. Special Tail levy a 
Fine with Proclamations 70 th: uſe of him, and his Wife in 
Tail, the Remainder to the Paron tn Tail, remainder over ; 
Is 8 Pracipe again/t the Conwſee he wourkes the Barin, who 

as 


feeld. 
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as Vouchee comes in , and a Common Recovery it paſſed 5 
whether this ſhall bar the Rewerſioner in Fee ? | 
Baron and Feme Tenants in . Special Tail, levy a Fine 
with Proclamation to the uſe of him and his Wife in Speci- 
al Tail, the Remainder to Baron in Tail, the Remainder 
over ; In a Precipe againſt the Conuſee, he vouches the Bar 
ron, who as Vouchee comes in, and a Common Recovery 
is paſſed ; it is held, That this ſhall not bar the Reverſioner 
in fee, Roll 2, part f. 449. Duncomb verſus Wing- 


31. 1f a Mortgagee ſuffers a Common Recovery,whether the 
Eſtate of the Mortgagee remains umonchted by the Res+ 
covery ? 

If a Mortgagee ſuffers a Recovery, the Eſtate of the 
Mortgagee remains untouched by the Recovery , and ſhall - 
not be deſtroyed by it ;.becauſe his Right ro the Land 
Mortgaged is Collateral thereunto; and if the condition be 
performed, the Mortgagor may enter into his Land, nor* 
withſtanding the Recovery had againſt the Mor:gagee, but 
otherwiſe the Law is, where things are Incidents, or geri. 
ved out of an Eſtare, as Conditions, Rents, Statutes, 
There when the Eſtate is barred by a Recovery, .the Con- 
ditions, Rents, Statutes, @*c. are abſolutely gont and de- 
ſtroyed, Rolls Reports 2 part f. £19, to 222, Pell & Browns 
Caſe. 

32. Tenant in Tail by Deviſe, and if he dies without 
Iſſue, the Executors of the Deviſor ſhall ſell the Land ; he 
[uffers a Common Recovery, and dies without Iſſue, whe 
ther the Executors can ſell the Land? 

Trin. 6, Eliz, It was moved by Harper, that if a Man 
Deviſe his Lands to his Elder Son in Tail, the Remainder to 
his Younger Son in Tail,the Remainder to his Daughter in 
Tail, and if all dye without Iſſue, chat then the Land ſhall 
be ſold by his Executois; the Elder Son enters, and dics 
without Iſſue, the Younger Son enters, and ſuffers a Con» 
mon Recovery in a Writ of Entry in the Poſt againſt him- 
ſelf, and dies without Ifſue, and the Daughter dies alſo 
without Iſſue; If the Executors may make Sale according 
ro the Will? Ir was held, that they could not make Salc of 
the Lands, Moors Rep. 73.n. 201, | | 


53. T6 
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33- Tenant in Tail rendring Rent, ſuffers a Com 
mon Recowury of the Land , whether the Rent be 
gone © 

Hill. 32. Eliz. In the Court of Wards. The Caſe 
was, 4. gave Land to B. in Tail, rendring Rent: B, ſuf- 
tered a Common Recovery with Voucher, unto the uſe of a 
Stranger, and his Heirs ; It was the Opinion of ſome, 
That the Rent remained. It was reſembled ro Littletohs 
Caſe, 231, 232+ Lord; Meſn and Tenant ; The Lord Por. 
chaſerh the Tenancy, now the Meſnalty is extin&t ; yet he 
who was the Meſn, ſhall have the Surpluſage of the Rent; 
of the Lord now Tenant of the Land; as a Rent Diftrein- 
able of Common Right. 

And it was ſaid by Herkith, late Attorney ef the Court 
of Wards, That it was lately the Caſe of the Lord De la 
Ware; That in ſuch Caſe, notwithſtanding fuch Common 
| Recovery, the Donor ſhould have the Rent, although that 
' bis Reverſion was gone. 

But Coke was of Opinion, That the Rent was gone ; for 
the Rent was incident to. the Reverſion, and there is not 
any queſtion, but that the Reverſion is gone, Leonards Re- 


ports, 3 part n, 349. f. 261. 
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The Fifth Conveyance, by - wiy Ex» 
change. 


/ ; Man is Sciſed of certain Lands, and another Man is 

iſed of other Land, if they by Deed indented, or with- 
out Deed,if Lands be in one County, exchange their Lands, 
ſo that every of rhem ſhall have other Lands to him fo ct- 
changed in Fee,” Fee Tail, or for Term of Life, that is cal- 
led an Exchange, and is good without Livery and Seilin; 
Author of the 'Terms of Law, f. 160, a; Tit. Exchange, 
Littleton, Sef, 62. 


Eats Excarmbiurm, wel Cambium ] is where a 


I. Obſervations. 


\ 


rt. Exchange hath a' peculiar ſignification' in'our Com- 
mcn Law, and is uſed tor that Compenſation, which the' 
Warrantor muſt make to the Warrantee, valuc for value; 
if che Land Warranted, be recovered from the Warrantee, 
Brafon Lib 2 c.16. ms. 10. It fignifieth alſo generally as 
muchas | Permutatio ] with the C:wilians, as the Kings 
Exchange, 1 H. 6.c, 1,&* 4.9 E. 3. Star, 2. & 7. which 
is nothing elſe, but the place appointed by the King for the 
exchange of Bullion, be ir Gold or Silver, or Plate, &s, 
Minſheiws Diftionary, 280. Tit. Exchange, and  Doftor 
Cowells Interpreter, Tit. Exchange. 

2+ In an Exchange, it behoveth that the Eſtates to them 
limited by the Exchange, be <qual; for if one ſhould 
have an Eſtate in fee in his Land, and the other ſhould 
have an Eſtate in the other Land but for Term of Life, or 
in Tail; then ſuch Exchange is veid; bur if the Eſtates be + 
equal, and the Lanes be not of <qual value , yer the Ex- 
change is good, Littleton SefF, 64, 65.and Author of the 
Terms of Law., f. 160. ab. Tit. Exchange, Perkins Set, 
274, 275- 

3- As Equality in value of Lands in exchange is not 
requiſite ; ſo neither Equality in the Quality or Manner of 
the Eſtate required ; and therefore it two Joyat- Tenants 
give Lands joyntly ro two Mea and their Heirs, and - 
of 


other in exchatge of other Lands tothem and their Hei: $ 
in Common, ' this is a good exchange ; and yet the man- 
ner of their Eſtates is not <qual, for the Eftate of one 
party is Joynt , and the other in Common , Co. Lzr: 


fis bs 4: 


4- An exchange of Rent for Land is good ; aod fo iean 
exchange berween Rent and Common, and that ought to 
be by Deed. Author of the Terms of Law, fol. 160.6. 
Tit. Excbange, Co. Lis. f. $0. 6. 

$- Ir bchoveth alway, that chis word [ Exchange } be 
in the Deed, or elſe nothing paſſeth by the Deed, ex- 
cept he have Livery, and Seiſin,, Co. Lit. f. 51+ b. Author 
of the Terms of Law, f. 160. b. Tit. Exchange, Perkins 
SeF.-2g2, 253. Tit, Exchanges, Hobarts Reports 4 1. Cow» 
per v. Andrews. | : 

6. Inevery lawfull exchange of Lands, this word { Ex- 
cambitim ) jmports in it ſelf racitly, = Condition and 
Warranty, and the other a Voucher and Recompence, and 
all in reſpe& of Reciprocal Conſideration, the one Land 
being given in exchange for the other, but that is a Special 
Warranty ; for upon the Voucher he ſhall not recover 
other Lands in value, but thoſe only, which were given 
i exchange ; and this Warranty followeth only ia Pri- 


' Vity, for none may Vouch by force thereof, but the Par- 


ties tothe exchanye, and their Heirs, and no Aſſigns, Co. 
Lib.4.121. Buſtards Caſe, Rolls Reports 1 part f. 122. Hoo- 
per v. Andrews. 

5. There mutt be an Execution by Entry, in the Life 
of the Parties ; and therefore if one of them dyeth, be- 
fore the exchange be executed by Entry, the exchange is 
void ; for the Heir cannot enter, and take it as a Purchas 
for, becauſe he was named only to take by way of Limira- 
tion of Eſtate in coarſe of Deſcent, Co. Lir.f.5o. b. 5 1.6- 
Perkins SefF. 284, 28s. | 
' 8, Things exchanged, need not to be th Eſſe at the time 
of the exchange made , Co. Lit. f. 50, b. Perkins SeF, 
263, 

4 There needeth no Tranſmuration of Poffeſſion, ard 
therefore a Releaſe of Rent,” or Eſtovers, or Right ta 
Land in exchange for Land is good, Co. Lit. 50. b. Perkins 
Sri, 266, 267. 

16. If the exchange be of Things that Jye ia Grary, 
it muſt be by Deed, Co,Li8.5 1. 5 
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11. If the Lands be in ſeveral Counties, there ought te 
be a Deed indented, or if rhe Thing lye in Grant, albeit 
they bein one County, Co. Lit. 54.6, Perkins SeF. 245, 
246. | 

12. In an exchange there ovght to be two Grants, and 
in eyery Grant micttion ought to be made of every thing 
taken in exchange, &c. And therefore it is well done, that 
j» fuch Caſe the exchange be. by Decd indented, Perkins 


. _Seft. 2.46 


"23. At all times during the Lives of the Partfts unto 
rhe exchange, either of them may enter according to the 
exchange, at what time he pleaſe, if the Poſſeſſion be not 
Diveſted out of them, by an Elder Tithe, ©'c. as by an 
Entry for a Condition broken, or by an Entry by the Dif- 
ſeizce, or his Heirs, if thoſe who made the exchange have, 
or any of them hath the Land ſo given in exchange by 
Diffeilin, &c. Or by Recovery upon an Elder Title, &c 
Or by Alienation in Mortmain, made before the exchange* 
made , Or by any other lawful: Cauſe, &c. Perkins 
Se. 286. 


—_ 


II. Queſtions, with their Reſolutions. 


I. Whether an Exchange can be totally Defeated by an 
Evitiion of an Eſtate for Life ? 

Treſpaſs. Upon Demurrer the Caſte was thus ;- F. D. be- 
ing Sciſed of the Moyety of the Manor of 7, to him, his 
Wite and his Heirs, levyed a Fine thereof to B, who con- 
veyed it to W.G.in fee, who conveyel it to-D.and S. in, 
fee ; and they exchanged this Moyery with B. for the fourth 
part of the Manar of B, in fee. This exchange was exe 
cuted ; atterward 7. D. dyed ; 7. the Wife of 7. entred in 
to the Moyety of the Manor cf F.: and defeated the ex- 
change for his Life. B. the Plaintiff, enters into. the (aid 
fourth part of the Manor of B. given in exchange, and be- 
ing ouſted, brings Treipaſs ; and whether his Entry ware 
Jawſul, was the Queltion. And all the Court held, That he 
might enter, for the exchange is totally and-utrerly defeat- 
ed, as well where parcel of the Eftate- is defeated ( eſpeci- 
ally being a Free hold ) as it ſhould bg, where parcel Kay 

[ 
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the Land given is d ; A813 E- 4. is PForit would 
be very hard, where one gives 2 poſſeſſion jn exchange, and 
that ſhould be defeated by an EFate for Life, or by a Leaſe 
for a 100 years of the one part, and a bare Reverſion ſhall 
only be left him ; That he ſhould content himſelf therewith, 
and have nothing during rhe time of the Eviion. Where 
fore in regard the exchange was intended for the mutual 
Benefit and Advantage of either” Parties, and one of them 
bath ic not, where part of the Eſtate is defeated, and a 
dry Reverfion only left him ; Therefore the exchange is 
defeated for ever. Wherefore all the reſt reſolved, That 
the exchange was altogether defeated, by the EyiQion of 
the Eſtate for Life, Cro.-1.-p#rt f. 902, 903,919. Buftard 
v. Coulter, Co. Lib. 4. Buſtards Caſe, TeFvertons: Reports, 
f. 8. Buſtard verl. Botler, 3nd Moors Reports, 66g. n. gog. 
Boulton v, Buſtard. 

2. An exchange is made of three Acres t0 B. for uther 
three Acres ; one of the three Acres is Evitted from B, in 
this Caſe, whether all the exchange be defeated? 

Ie was refolved, That if 4. give in exchange three Acres 
to B. for other three Acres, ana aiterwards one Acre is 
evicted from B. in this-Caſe all the exchange is defeated, 
and B. may enter into all his Land; for although the ex- 
change had been s if A. had given but two Acres, or 
but one Acre, or leſs ; yet for as much as all three Acres 
were given in exchange-for the others ( and the Condition, 
which was implyed in the exchange ) was entire, upon the 
Evidion of one Acre, the Condition in Law was broken, 
and therefore Entry given to the whole, for it is the Office 
of a Condition to defeat the whole, andnor parcel, if not 
that the Condition be eſpecially reſtrained to one part only, 
ws it is not in this Caſc ; and therefore there is not any dife 
fereace between a thing which is entire, as a Manor, and 
ſeveral things given in exchange; C0.{ib.4..121.6, Buſtards 
Caſe. 

3. A. Tenant in Tail, Reverſion to his Heivs, makes a 
Bargain and Sale of the Land in Fee, \and doth exchange 
with B. for Lands in Poſſeſſion, and then Tenant in Tail dies, 
and the Iſſue in Tail enters, and defeats the exchange 
for his time , whether the entire exchange be de- 
feated ? 


H 3 If 


[7 


- 


TO3 
$. 


Guive to the Conveyancer. 

If Tenant in Tail, Reyerfion to his right Heirg, bar- 
gains and ſells theLand in Fee(whereby the bargainee hath 
a Fee for the time ) if he exchange with another for Lands 
in poſſeſſion, and afterwards the Tenant in Tail dies, and 
the Iſſue in Tail enters, and defeats the exchanger for his 
time, there is no doubt ( ſays Popham ) but that"the entire 
exchange is defeated ; which Coke Artourney General ( who 
was of Counſel for the Defendant Coulter ) agreed' unto. 
For a Reverſion expeQant upon an Eſtate tail, is eſteemed 
of no value, fer it may be cur off by a Common Re- 
coyery, Cr0. 1. part 902. Buftard v. Coulter. 

4+' A Leaſe of 1000 years is male of Lands to Com- 
mence at a day to come, which is concealed, and ' then an 
exchange is made by the Leſſor of this Land in poſſeſhen, fer 
other Land in poſſeſſion, and then the Leſſee enters, whether 
this Leaſe ſhall defeat the exchange ? 

Popham ſaid, That if F. S, makes a Leaſe for 1000 
years, of Land to commence at a day te come, and after 
conceals this ſame Leaſe, and exchangeth the Land as in 
poſſeſſion, for | other Land in poſſeſſhon, and after the Leſ- 
ſee enters, this defears all the exchange ; for in Exchanges 
are Warranties implyed, that warrant poſſeſſhon for pol- 
ſcſlion ; but yer ir is not doubted, but that a Reverſion 
may be exchanged for a Poſſeſſion, but this is apparent at 
the time of the exchange, Yelvertons Reports, f.8. Buſtard 
v. Bolter, 

5. Whether an Exchange may be executed in the par- 
ties to the Exchange, and' may be avoided by the ſame 
Parties? © © OM +0 

t is ro be known, That in ſome Special Caſe, an Ex- 
change may be executed in the Parties to the Exchange and 
may be avoided by the ſame Parties. As put Caſe a Man 
granteth ro me Common for ſix Beaſts in his Meadow, ©. 
in exchange for 2 Way over my Land, for to carry the 
Hay growing upon the fame Land, unro his Hovſe in 
Dale. And 1 grant the ſame Way unto him, in excharg: 
for the Common. And I uſe the Common, by force of 
the exchange, and the other parry to the exchange, ſhall 

uſe the Way according-to the exchange, and afterwards he 
will not ſuffer me to uſe my Common; then I may nor (uf- 
fer him to uſe the way, and the reaſon is, becauſe they 
are yearly Executory, &c- 9 E. 4. 23. Perkins Seft. 299. 

ide 9 E. 4.19. 6 H. $. 2» Davys Reports, f.t.b. Lt 
aſe de proxies, = | 
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6. Whether Equality in Lands, in thequality or Manner 
of the Eſtate, be requiſite in au exchange? 

If two Men. give Lands in exchange to A. and his Heirs 
for Lands from 4. to them two, and their Heirs, though 
ths one have partly a ,joynt Eſtate, and the other a Sole 
Eſtate ; yer.the exchange is good. The like Law is, if 
the one Land be of a defeaſible Title, and the other of an 
undefeaſible Tizle ; yet the exchange is good, till it be 
avoiged, Coke in his Comment on Littleton, Se. 64,65 f. 
fe 51. 4. So an exchange with the King is good, and yet 
the King is ſciſed. in his politick Capacity, and the SubjeRt 
in his Natural Capacity, Co. Lit..5 1. 4. 

7. Whether an Exchange. made by one under Fge be good, 
87 not.? 

If an Infant exchange Lands, and after his full Age,does 
occupy the Lands taken in exchange, the exchange is be- 
come perfe& ; for the exchange ar the firſt was not void , 
{ becaule it amounted to a Livery, andalſo in reſpeR of the 
Recompence ) but voidable. 4 E. 2. Tit, Exch. 10. 12 
H. 4.12. Co. Lit, $1. 6. Perkins Se. 195. Tits Ex- 
changes. 

8. J. S. gives Black Acre , for White Acre, with- 
ont the word of Exchange, whether it be defeaſible or 
wot ? 

Regularly ( ys Hobart ) the word [ Pro ) or in conſide- 
ration doth not import a-condition or make the Grant de- 
feaſible, though the thing taken in Lica, be either taken 
away by the giver wrongfully, or by any other Perſon up. 
on Juſt Title, ſo as the thing given be loſt ; and there- 
fore it 7. S. give W. Acre to F. N. for B. Acre, and foe 
Converſo, without the word of Exchanges it will. notibe de- 
feaſible, nay more; if they uſe the proper word of Ex- 
change, andthit be exccuted,; 4 wrongful entry of either 
party, will do no hurt, but. a rightful Eviction will. Bur 
without the proper word of Exchange, though perhaps it 
were meaat in the n+*cure of an Exchange, it will not de- 
feat, Hobarts Reports, f. 441. Cowper v. Andrews. 

9. An Exchange u made of their Benefices betwixt two 
Parſons of two ſeveral Churches, Reſigning them to the 
fame purpoſe, into the Hands of the Ordinary; one of 
them has Admiſſon, Inſtitution, and Induction ; the other 
meets with Admiſſion, and Inſtitution, but dies before In- 
duFion, whether the other Parſon ſhall enjoy the Benefice , 
in which he is indufted, 
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If two Parſons of two ſeveral Churchey by one Inſtru- 
ment in Writing, change their Benefices by way of Ex- 
change, and to that purpoſe reſign them into the Hands of 
the Ordinary, and the Patrons preſent accordingly, and 
one of the Parſons is Admitted, Inſtixuted, and InduQteg, . 
and the other is Admitted, and Inſtituted, and dyeth before 
IndaQion, althoygh the InduQtion of the other were abſo- 
lute, yet it was direfted by the precedent Agreements, 
which was by way of Exchange, which ought to be execu- 
ted on ooth parts in the Life of the Parties ; and the Inſti. 
tution and InduRion, cannor be opon expreſs Condition, 
nor in other form than was done, 45 E. 3. Exchange 10, 
Perkins Sef. 288. Tit. Exchanges, Co. Lib. 2. f. 74. b. The - 
Lowd Crommwell's Caſe, and Hobart's Reports, f. 152« 
Colt and Glover verſus Biſhop of Coventry and Litch- 
ficld. 

10. An Exthange is mate by two Parſons of their Bene- 
Fes, by the word Permutatio, and not Excambium, and Re- 
lignation.of their Benefices made, into the Hands of the 
Ordinary, together with the Preſentments of the Patrons 
accordingly, mentioning yer viam permutationis, whether 
this be a good Exchange ? 

It is ro know, ( faith Mr. Perkins) That if two Parſons 
of a Church exchange their Benefices, by the word Per- 
mutatio, and eirker of them- reſign his Benefice into the 
Hands of the Biſhop, to the ſame purpoſe ; and the Pa- 
trons preſent them accordingly, and the Preſentments make 
mention, Per wiam permutations, this is a good exchange, 
if either of them be indufted living the ather, &c. Per- 
kins SeFt. 2 5 7. Tit. Exchanges. 

11. Whether the King be bound to Warranty in Caſe of 
Exchange? 

If the King give Lands with Clauſe of an expreſs War» 
ranty ; yet the Patentee, &c. ſhall not have or recover in 
yalue againſt the King, withour ſpecial words, that rhe 
King ſhall yield Lands in value upon Eviction, &c, But if 
the King exchange Lands with another, the King by 2 
Warranty in Law, is bound to Warranty, aud to yieid 
in value, and ſo it was agreed, Hil. 6. E. 1, in Commu- 
ni Banca Rot. t, Brewſes Caſe, Wallia, 17. E. 3. 12» 
Coke in his Comment. on the Stat, de Bizamis, c. 1. fol. 
269» 
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12. Whether an Exchange that i avoided in part, ſhall Q. 


| fland good in part ? 


If a Man be Seifed of two Acres in Fee Tail, and of S. 


another Acre in Fee, and exchangeth theſe three Acres with 
a Stranger, for another Acre in Fee, and the exchange is 
executed, and the Tenant in Tail dyeth, and the iſſue in 
Tail; diſagreeing unto the exchange, enters into all the 
three Acres put in exchange by his Father, his Entry is 
lawfal in all the Tailed Land , and for that Land' the ex- 
change is void; Bur unto the third Acre, of which his 
Father was Sciſed in Fee, his Entry is not lawful ; and far 
that Acre the exchange ſhall ftand good, and valid in 
Law , Perkins Se. 296. Tit. Exchanges. 

13. A Reverſion of an Acre is exchanged for another 
Acre, the Exchanger of the Reverſion dyes before Attorn- 
ment, whether his Heirs can lawfully enter upon the other 
Exchanger * 

If the Reverſion of one Acre of Land be exchanged for 
another Acre, ©'c. and the Exchanger of the Reverſion 
dyeth, before Attrornment made unto him, his Heir may en+ 
ter upon the other Exchanger, and put him out of the 
Land, pur in exchange by his Father ; for the exchange is 
not perfetted , becauſe the Eſtate of the exchange was nor 
execured in the Lives of thoſe that made the exchange, 
Perkins Set. 2.8 4. Tit. Exchanges. 

14. Baron and Feme being Seiſed of Lands in Fee ,in the 
Right of the Feme, the Baron with or without the Feme,ex- 
changeth theſe Lands, ſor other Lands in Fee ; the exchange 
being executed, the Baron dyes, whether the Feme may de- 
feat this Exchange ? | 

If a Man Sciſed of Lands in Fee, in the Right of his 
Wife, and he and his Wife exchange thoſe Lands for other 
Lands in Fee, and rhe exchange is executed, and the Huſ> 
band dyeth, and the Wife enters into the Lands taken in 
exchange, now ſhe ſhall nor defeat che exchange, &*c. 
Butin the ſame Caſe, if the Husband alone h2d made whe 
- exchange, the Wite may avold it, n>wwithſtanding her en- 
try into the ſame Lands, atter the Death of her Husband ; 
fr then by her entry (he is not Seiſcd of the Lands by 
force of the exchange, becauſe ſhe is nor party thereunto, 
and ſhe cannot be privy thereunto, &c. 16 E, 4. 8. Per- 
king Se. 2.90, Tit. Exchange , 
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I5. An Exchange is made of Lands, betwixt two Men, 
who before their Entry , by wirtue of their Exchange are 
difſeiſed of the Lands exchanged by A. that dyed diffeiſed 
thereof, the parties unto the Exchange enter into the Land 
ſo 'put into Exchange, and ouſt the Heir of A. whether 
this Entry of the Exchangers, can be termed an Execution 
of the Exchange ? | | 

Tf an Exchange be had betwixt two Men of Lands, and 
before their Entry by force of the. Exchange, they are 
dilleiſed of the Land put in Exchange, and the Diſleiſor 
dycth thereof ſciſed, and the Parties unto the Exchange , 
enter into. the Lands put in Exchange accordingly, and 
put out the Heir of the Diſſciſor, this Entry cannot be 
faid an execution of the Exchange, becauſe that their En- 
try was taken away by the Deſcent, &'c. But if the Diſ- 
ſciſecs had recovered the ſame Lands againſt the Heir of 
che Diſſeifor by ſeveral Writs of Entry in le per,8&c.and had 
chem in Execution, then they might eater according to the 
Exchange, and this Entry ſhall be a good execution of the 
Exchange, Perkins Sef, 292. Tit. Exchanges. 

16. J.S. of Non Sane Memorie, exchanges an Acre of 
Land, whe oof he is ſeiſed in Fee with ]. N. for another 
Acte of Land in Fee, the exchange being put in gxecution ; 
J. S. dies, whether the Heir of J.S. can avoid this ex- 
change ? 

. If a Man of unſound Menidvry, being ſeiſed of Lands 
im Fee, exchangeth the ſame Land with a Stranger,for an- 
other Acre of .,and in Fer, and the exchange is exccuted, 
and he of unſound Memory dyeth, and his Heir enters into 
the Land taken in exchange by his Father, now he (hall 
not defeat or avoid this exchange, Perkins Seft. 2.98. Tit. 
Exchanges. 

17. Diſſeiſor and Diſſtiſee of an Acre of Land, make 
an exchange of it m Fee to }. S. for another Acre of Land 
in Fee, the exchange is executed, whether the exchange be 
word or not to the Diſſeiſee ? 

If Diſſeiſor and Diſſciſee be of one Acre of Land, and 
they joyn in exchange of the fame Acre of Land in Fee, 
and the exchange is made of the Land, this exchange is 
void to the Diſſeiſee, and good to the Diſſerſor for . the 

whole Land : For the Diſſciſce at the tinie of the exchange, 
had nothing in the Land but a Right, the which he could 
not give, or grant unto a Stranger, but may veſt it in 


the Perſon of the Tcnant of the Frechold of che ſame 
Lands 
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Linds divers ways, by Extinguiſhment, &c. And at the 
rime of the exchange, he to whom the exchange was made 
of the Land, had nothing in the Land , Perkins Se. 
280. 

18. Whether au Exchange of Land in England, for 
Land in Ireland be good ? 

Itis ſaid, That an exchange of Lands lying in the 
Kingdom of England, for Lands lying in the Kingdom of 
heland, is good in Law, Latch's Reports, f. 234. Evans 
and-Aſcoughs Caſe, Vide 45 E.3. 

19. n Exchange of Lands is made by two Women, if 
one Marries before Eniry, whether this intervenieut Marri- 
aze can defeat the Exchange ? 
 . Itis Affirmed, That if two Women do exchange Lands, 
and one of them Marries before Entry, this ſhall not de- 
ſeat, or make void the exchange, Yentris Reports, 1 part 
f.186. Parſons v. Ferns, and Modern Reports, f. 91, Pare 
ſons and Perns. 

20. Baron ſeiſed of | Lands, in [ure uxoris, He and bis 
Feme make an exchange of the Lands with C. for other 
Lands ; the exchange 15 executed, the Huszband and Wife 
ſeiſed of the Lands taken in exchange, levy a Fine of the 
ſame, whether the Wife after her Husbands Death, can en- 
ter into her own Lands, . maugre this Fine ? 

The Caſe was, The Husband- was ſciſed of Lands in 
the Right of his Wife, the Husband and his Wife both 
jyned in exchange of the Lands, with a Strapger of other 
Lands, which exchange was executed, the Hnsband and 
Wife ſeiſedof the Lands raken in exchange, aliened the 
ſame by Fine , Ir was holden by Rhodes and Windham Juſti- 
ces, That the Wite after the Death of her Husband, might 
enter into her own Lands, notwithſtanding that Fine; and 
Rhodes reſembled it to the Caſe reported by my Lord 
Dyer, 39 Eliz. 358. The Husband after Marriage af+ 
ſured to his Wiſe a Joynture, «hey both levy a Fine Sur 
Conuſans de droit come ceo que il ad of the Gift of the 
Husband ; That the ſame is not any bar to the Wife of her 
Dower, for the EleHion is not given to the Wife to claim 
her Joynture, or her Dower, until aſter the Death of her 
Husband ; and ſo in the principal Caſe, Judgment was 
given for the Wife, Leenards Reports, 1 part n. 386, Hill, 
28, Elix. in the Common Pleas. 
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Eleaſe | Relaxatio ] cometh of the French \ Re. 

laſche, i.e. Ceſſatie, Relaxatio, Laxamentam | and 
in our Common Law is thus defined ; A Releaſe is an In- 
ftrument, whereby Eſtates, Rights, Titles, Entries,  ARi- 
ons, and other things be ſometimes Extinguiſhed, ſome- 
times Transferred, fometimes Abridged, and ſometimes En- 
larged. Weſt. parte pri. Symbol. lib, 2. Se. 509. According 
to the Anthor of the Terms of Law, Tit. Releaſe it is 
thus Deſcribed ; A Releaſe is the Giving or Diſcharging of 
the Right or Attion, which any hath or claimeth againſt 
another, or his Land. | 


I. Obſervations. 


x. Releaſes are of two forts, viz. A Releaſe of all the 
right which a Man hath, either in Lands or Tenements, or 
in Goods and Chattels ; or there is a Releaſe of AQions 
Real, of or in Lands or Tenements : Or Perſonal, of or 
in Goods or Chattels; or mixt, partly in the Realey, and 
partly in the Perſgnalty, Litzleton Sedt. 444. And Cokes 
Comment on him, fol. 264, 4. 6b. 

2. Releaſes of all the Right which Men have in Lands 
avd Tenements, &c. are commonly made, when one mas 
keth a Deed to another by.theſe, or the like words, Remi- 
ſed, Releaſed, and utterly for me, and my Heirs quite 
claimgd to A. B. all my. right . that I have, or by any 
means may. have hereafter, in ons Meſſuwagt, &c. Lit, Seth 
445- Andthe Author of 'the Expoſition of Terms of the 
Law, f. 256. 4. Tit: Releale. 

3. It is to be underſtood, That theſe words, Remiſiſe 
& quietumclamaſſeare of the ſame cte3, as this word Re- 
laxaſſe, Littleton SefF. 445. And beſides theſe words of Re- 
leaſe,there isRenunciare, Acquietare,and there be many other 
words of Releaſe ; As if the Leſſor grants to the Leſſee for 
Life, that he ſhall be diſcharged of .the Rent, this is 2 
good Releaſe, Coke 1% his Comment on Littleton, Seti.q45. 


f. 264. 6. 
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4. Theſe words which are commonly put in Releaſcs,viz. 
[ que quoviſ-modo in futurum habere potero, whatſorver 7 
may Wave bereafter } are as void in Law, for no Right 
paſſeth by a Releaſe, bur the Right which the Releafor 
hath ar the time of the Releaſe made, Lis. Self. 446. 
' atd Author of the Terms of Law, f.2g6. a. 7it. Reteaſe;. 

* Doftoy and Student, Lib.1.c.8f.17.6. 

$. In a Releaſe of Right it is needful, that he ro whom 
the Relcaſe ſhall be made, have a Freehold, or a Poſſeſſion 
in Deed, or in Law, or a Reverſion at rhe time of the Re- 
leaſe made, for if he hath nothing in the Land at the 
time of the Releaſe made, the Releaſe ſhall not be ro him 
available, Lit. SeF. 447. and the Author of the Terms of 
Y f+ 2.56, b. Tit. Releaſe, Dottor and Stud. Lib, 1. 8.8% 

» 18.4. 

6. There be Releafes in Deed or expreſs Releaſes, as LiF. 
SefF. 445. Theſe expreſs Releaſes muſt of neceſſity be by 
Deed : And there be alſo Releaſes in Law, and they are 
ſometimes by Deed, and ſometimes without Decd ; as if the 
Lord Diſſeiſe the Tenant, and makerth -a Feoffment m Fee 
\ by Deed, or without Need, this is a Releaſe of the Seigni- 
ory. And fo 'cis if the Diſleiſce diflciſe th? Heir of the 
Diſſeiſor, and make 2 Feoffmene in Fee by Deed, or with- 
out Deed, this is a Relcaſe in Law of the Right, Co. 
Lit. 26 4. b. 


7. A Relcaſe may enure four manner of ways, Firſt, by Co./:b. 193; 
way of Mitter le Eſtate, as Littleton Seffion 104, 305.h.27 3.6. 


becondly, By way of Mitter la droit, as Littleton Setfion 
466, &* 306. Thirdly, By way of Extinguiſhment, as 
Littleton, Sefion 454, 479,480, & 307. Fourthly, By 
way of Creation or Enlargement of an Eſtate, Littleton 
SefF. 465, 468. 

$8. When a Releaſe doth enure by way of enlargement 
of an Eſtate, no loberitance either in Fee-fimple, or Fee 
Tail, can paſs without apr words of Inheritance, Little- 
tm Se. 465. and Coke in his Comment on him, . f. 
273. b. 

9. A Scigniory, Rent or Right, either in preſenti, or 
in future, may be releaſed five manner of ways, and the 
firſt three without any privity. 1. To the Teaant of the 
Freehold in Deed, orin Law, 2. To him in Remainder. 
3- To himin Reverfion, The other rwo in 1eſpect of pri- 
vity, as Firlt, Zitrleton SefF, 454. The Lord releaferb his 
Seigniory ro the Tenant, being Diſſciſed, haying but a 
Right, 


(+ 


Littleton 
SeF.467. 


x10 


EY we . i Ax td "xPP +45 i F* A--. "MN , 
© Gutde to the Conveyancer 


Right,” and no Eſtate at all. Secondly, in reſpe& of the - 
privity without any Eftate or Right, as by the Demandant 
to the Vouchee, or Donor to the Donee, aſter the Donor 
_ diſcontinued in Fee. Co, Lib, 10. f. 48, Lampets 
Caſe. 

10. A Releaſe made to a Leſſce for years, before his 
Entry is void , Littleton SeF. 459+ 4 H. 7.10.6.15 H; 
7. 14.8. Co. Lit. fol. 290. a. 

11. A Man maynot releaſe upon a Condition, nor for 
a time, nor for part; But either the Condition is void,and 
the time is yoid, and the Releaſe ſhall ennre to/ the party 
to whom it is made for ever for the whole by way of Extin- 
guiſhment : But a Man may deliver a Releaſe to another, 
as an Eſcrow, to deliver to 7. S. as his Act and Deed, if 
7. S. do perform ſuch a thing, or Releaſe upon a Conditi- 
on. by Deed indented, may be good, Co. Lit.z6. 8. Perkins 
Sel. 138. Tit, Deeds. 

12. A Joynt-tenant of a Rent-chirge my releaſe, yet 
all the Rent is not extint, nor yer if he Purchaſe rhe 
Lands, his fellow ſhall have che Rent Qtill. 

* 13. If the Granteereleaſe parcel of a Rent-charge to 
the Grantor, yetall the Rent is not extinQ. 

14+ AReleaſe made to him that hath a Reverſion or 
Remainder in Deed, ſhall ſerve, and help him that hath 
the Frank-Tenement ; So ſhall a Releaſe made to a Te- 
nant for life, or Tenant in Tail, inure to him in the Re- 
verſionor Remainder, if they ſhew it, and {o ro Treſpaf- 
ſors and Feoffees, but not to Diſfeiſors, Litteton Sef.z 5 r, 
453, 470, 471. Co, Lit. 267. b. 279. b. 297+ b. Co. Lit. 
232. 8, 

19. A Releaſe of all Demands, extinguiſheth all Adi 
ons Real and Perſonal, Appeals, Exccutgzons, Commen of 
Paſture, Rent-Service, and all Rights and Seizures, and all 
Right in Lands, and property in Chattels ; but not @ poſſi- 
bility or future Duty, as a Rent payable after my Death, 
and ſuch like, Lit. Sef.5 08. Co, lit.f.291.6, Lit. SefF. $09, 
510, 513. Cro. 2. part. f, 300. Tinan v. Bridges, Cr. 1. 
part f. 897. Tuke 'v. Cheeke, Co. lib. 8. f. 153. Althams 
Caſe, Cro, 2. part f. 623. Porter v. Philips , Co, lib, 5+ 
70. Hoes Caſe. 

16, Releaſe of all Demands, is no Bar in an Attion of 
Covenant afterwards broken, Cro, 2. par: 489. Witton 


V. Bye, 
17, The 


Y 
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-17. The word [ Concefi | is of a General extent, and 
may amount to a Releaſe, Grant, Leaſe, Feoffment, Con- 
firmation or Surtender, Saunders Reports, 2 part f. 96. 
Cheſter v. Williams, Siderfins 1 part 452. 

18. A Releaſe is theproper Conveyance for a Joyne- 
tenant to paſs away his Eſtate to another, Sawnders 2. part 
{. 97. Chefter v. Willan, 


1. Reſolutions. 


1. Releaſe by a Covenant, whether it ſhall be a Bar a- 
gainſt the Aſignee of a Covenant, the Breach being af- 
ter the Aſſignment ? 

Covenant, Wheteas the Defendant by Indenture infeo- 
ſed F. S. of ſuch Lands, and covenanted for himſelf and 
his Heirs, with the Feoffee, his Heirs and Aſſigns to make 
further Aſſurance upon Requeſt : Which Lands F.S. con- 
veyed to the Plaintiff, who brings this Aion, becauſe the: 
Defendant did not levy 2 Fine upon the Plaintiffs requeſt. 
The Defendant pleaded Releaſe from the ſaid F. S. with 
whom the Covenant was firſt made, and it was Dated 
after the firſt Commencement of this Suit, and thereupon 
the Plaintiff Demurred, and all the Court agreed, that the 
Covenant goes with the Land, and that the Afhgnee at 
the Common Law, or at keaſtwiſe by the Statute, ſhall have 
the benefit thereof, Secondly, they held, That alhough 
the breach was in the time of the Aſſignee, yet if the 


Releaſe had been by the Covenantce { who isa party | 


to the Deed, and from whom the Plaintiff. derives ) before 
any Breach, or before any Suit Commenced, It had been a 
good Bar to the Aſſignee, from bringing this Writ of Co- 
yenant. Bur the Breach of the Covenant being in the 
time of the Aſſignee, for not levying a Fine, and the 
Attion brought by him, and ſo atracked in his Perſon, the 
Covenantee cannot Releaſe this Aftion, wherein the Aſ- 
lignee is interefted, Cro. 3. part. f. 503. Middlemore v. 
Goodale. 

2. Whether a Releaſe after a Covenant for Repairs, be 
# good Bar to it ? 

Covenant. For that the Plaintiff by Indenture, let to 


the Teſtator 2 Houſe in Fleet-ftreet for years; and the © 


Leſſce Covenanted to Repair it well from time to time, 
curing the Term ; And at the end of the Term, -to leave 
the 


NP 
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the ſame vell repaired to the Leflor, and Aſfigns the Breach, 
for that he did not well repair ir at the end of the Term; 
The Defendant pleads; that the Plaintiff within _ three 
days 'afrer the date of the Indenture releaſed to the Tefta> 
tor, all Debts, Duties and Demands ; . And the Truth was, ' 
that the Plaintiff had recovered fix pounds Damages and 
Colts againſt ' the Teſtator, and made an Acquittance up- 
on Receipt thereot, with a General Releaſe of all ACtions, 
Duties, and Demands, which was pleaded in Bar, &c. 
Whereupon it was Demurred, and after Argument at Ear, 
all rhe Court reſolved, that it was not any Bar ; for be- 
ing a Covenant future, and not in demand at the time of 
the Releaſe made, but ro be performed-art the end of the 
Leaſe, this Releaſe, although it be all Demands { which 
is the moſt general word in Releaſes } yet there appearing 
not any intent to releaſe ir, canijot therefore be any Bar; 
Bur if he had releaſed all Covenants in ſuch an Inden. 
ture, that had been a ſound Far, Cr0. 2, part f, 170. 
Hancock v. Field, and others, Executors of Crouch. 
3- Whether a Releaſe made to one, who is but Tenant 
by ſuſferance, can weſt any Eſtate in him? 
It is to be obſerved, That there is 2 diverſity between 
a Tenant at Will, and a Tenant at Sufferance ; for a Re» 
- leaſe roa Tenant at Will is good ; becauſe between themy 
there is a Pofſeſhon with a Privity ; But a Releaſe to a Te- 
nant at Sufferance is void, for that he hath a Poſſeſſion 
withour Privity ; As if Lefſee for years, hold over his 
Ferm, Oc. a Releaſe to him is void, for that 4here is no T, 
Privity berween them. Littleton Set. 460. Co Lit. f.2 70+ in 
b. Cro 2-part f. 169. Butler v. Duckmanton, Cro 1, part f. 
238. Alen v, Hidl. : & 
4. Whether a Releaſe of all Demands, can be a god le 
Bar. to Rent incurred after ? hi 
for 
at 


G. W. being ppſſeſſed of a Leaſe for years, Aſſigneth 
that Leaſe tro B. rendring annually during the Term 
So {. at the Annuntiation,and St. Mich. and for $0 L due at 
Mich. he brings Debt. B. pleads, that G. W. rcleaſed to 
him all Actions, Debts, Duties, and Demands, before tac 
date of that Releaſe; whereupon it is Demurred ; and it 
was now moved, that this Duty being accrued after the 
Releaſe, and being a future Duty, was not diſcharged by 
this Releaſe, no more than if the Leffor ſhould releaſe on- 
ro his Leſſee for years, all AQions and Demands: That 
is no Bar to the Rent, which accrues annually, by nos 


Pl 
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| bf the profits received, becauſe every year is Ruaſi 2 new 
Dey ; Bur all the Court agreed, that for as much as the ' 
,eflee had Aſhgned over all his Term, reſerving this Rene, 
It is not &trendant on the Reverfion, but is only due by 
Contra ; And this Releaſe of all Demands, diſchargerh 
this Contra, arid all Demands concerning it : Wherefore 
the Releaſe was a good Bar for the Rent incurred 
after. Cro. 2. part 486, 487. John Witton verſus 
Bye. 
4" The Lord grants the Freehold of a Copyhold to J.S. Q; 
A Copyholder in poſſeſſion releaſeth to. the Grantee all hit 
Right, whether the Copyhold be extin# ? HH 
The Caſe was: The Lord fgranted the Freehold of a 
Copyhold to a Stranger, the Copyholder being in poſſeſſion, 
 releaſeth to the Grantee all his Right in the Land , the 
Queſtion was, If this doth extinguiſh the Copyhold ? 
Anderſon held,that it did not, and ſaid it was adjudged, thar 
if Tenant for life releaſeth to him in the Revyerfion, this is 
yoid ; for it cannot enure as a Releaſe, for he is in poſſeſſi« 
on, nor can it enure asa Surrender, for want of fit words; 
ſo of Leſſee for years, Dyer 251, and it is ſo in this Caſe. 
But Suagg ſaid, he knew it to be ruled in a Caſe of great 
Imporrance, that notwithſtanding the words will nat amount 
to a Surrender, yet the Conſent and Agreement of tha 
Leſſee, which is proved by the Deed,will amount to a Sur- 
tender, Cro, 1. part f. 21. pl. 2. Juonymus, 
6 A ves 7 of all Accounts, Suits and Demands ts @ 
Tmant at Will, whether the Eſtate of Tenant at Will be 
mneredſed? | 
Treſpaſs, The Defendant pleaded, that one Frier was g; 
Seiſed in Fee, and let to him at Will ; Arid afterwards re- 
to him all Accompes, Suits, and Demands, ab initio 
Mundi, until the day of the Date, by which he was Sciſcd 
bir life, &*c. the Queſtion was, If rhe Eſtate of the Leſſee 
i Will was cncreaſed ; and upon motion relolved by the 
whole Court, That the Eſtate is not inlarged, and the 
Phintiff had Judgment, Cro. 1. part 268. Seyman verk 
ey. 
3. Whether a Releaſe by one, can bar another that hath G 
8 joyne Intereſt in a Preſentation ? | f 
In a Nuare Impedit, a Defendant pleads Releaſe of all g, 
ions made by one of the Plaintiffs, hanging the Writ 
a awarded by the Court; Thar it was a bar only to him- 
lf; and that for the others, the, Wrjz Gaps land good 
| 70.1, 
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'Cro. 1. pavt 518. pl. 44. Fitton and others, v. Hall and. 


others, Co. Lib. 5. 97. Counteſs of Northamberlands Caſe. 

8. A Releaſe of all his Right by a Conuſee, to a 
Ter-Tenans before execution ſued, whether woid? 

It was adjudged by all the Court of Kings Bench, that a 
Releaſe of all bis Right by Conuſee of a Statute, &c. to 
a Ter-Tenant before Execution {ucd, is Nul! and Void ; for 
the Perſon only'is the Debtor,. and the Land is in reſpeR of 
the Perſon, Cro. 1. part f. 40. pl. 2. Hyde v. Morley, and f. 
552. Barrow v. Gray. 

9. Two Grantees of the next Awvidance, a Releaſe by 
the one-to the other, before or after the Church voids, whe» 
ther a good Releaſe ? 1 

A Man granteth the next avoidance of an Advowſon 
ro two, the one may before rhe Church become void, res 
leaſe to the other, for although the Grantor cannot releaſe 
ro them to iucreaſe their Eſtare, becauſe their intereſt is 
future, aud not in poſſeſſion ; yer one of the Grantees to 
extinguiſh his intereſt, may releaſc to rhe other in reſpeR 

of the privity : But after the Church becomes void, then 
ſuch a Releaſe is void, becauſe then ir is( as it were ) 
but a thing in Action, Cro. 1. part fo. 600. Rennet v. Bi- 
ſhop of Norwich, and fol. 173. Brooksbyes Caſe, and 
Coke in his Comment on Littleton, Set. 459. fol. 270.6. 
10. A Releaſe for. years to two, whether n Releaſe of 
- the one tothe other before avyy Entry, be good in Law? 

If a Leaſe for years be made to two Men, albeit the 
Leſſor before they enter, cannot releaſe tro them to enlarge 
their Eſtate, yet one of them betore Entry may releaſe to 
the other, and good, Cd. Lze. f. 270, 6, 

11. A Leaſe for years is made to commence preſenth, 
the Leſſor before the Entry of the Leſſee, releaſeth all his 
R1ght inthe Land,whether by this Releaſe theRent be extinfi? 

It a Man make a Leaſe for years ro begin preſently , 
reſerving a Rent, if before the Leſſee doth enter, the Lef- 
for releaſeth all the Right he hath in the Land, albeit this 
Releaſe cannot ealarge his Eſtate ; yet it ſhall: in reſpet of 
the privity, extinguiſh the Renr; And ſoit js, if a Leaſe 
be made to begin at Michaelmas, reſerving a Rent, and 

efore the day the Leſſor releafeth all the Right that be 
hath in che Land, this. cannot enure to enlarge the Eſtate, 
bu: to Extinguiſh the Rent, in reſpet of the privity, 481i 
was rcfolved in the Exchequer, Mich. 3'9, & go. Eliz. be 
tween Sir Henry Wardhouſe, and Sir William Paſton, C1. 
7.270.4.be 12 
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,, 12, A Leaſe is granted to ). S. for life, Remainder t» 
J. N. for life , ).S. feb, whether @ Releaſe to ], N, 
and oe Heirs before bu Entry , be good to enlarge his 
Eſtate : 

Vo Edward Coke makes 2 difference between a Leaſe for 
life, and a Leaſe for years; for before the Leſſee for years 
enters, a Releaſe cannot be made unto him ; But if a Man 
make a Leaſe for life, the remainder for life, and the firſt 
Leſſee dyeth, a Releaſe to him in the Remainder, and to 
his Heirs is good, before he doth enter, to inlarge his 
Eſtate, for that he hath an Eſtate of Freehold in Law veſ- 
ed in him, which may be enlarged by a Releaſe before En- 
try. Comment on Maſter Littleton, Seff. 459. f, 270. b. 

13. A Copyholder Surrenders upon Conditzon, and after 
releaſeth the Condition by Deed, whether it be good without 
Surrender ? 
, Treſpaſs. Upon a Special Verdift the Caſe was; A 
Copyholder Surrenders upon Condition, and afterwards by 
his Deed releaſerh the Condition ; whether it were good 
without Surrender, was the Queſtion : And reſolved it was ; 
For properly 2 Right or Condition cannot be given or de- 
termined by Surrender, but by Releaſe ; and ſo it was 
reſolved in the Caſe of Kite and Aueinton, wherefore it 
was adjudged accordingly, Cro. 2. part fol; 36,pl.11. Hull 
v. Shara- Brooke. 

14. A Leaſe is made to J.S, for ten years, the Re- 


. mainder to ]. N. for twen'y years, J.N. releaſech all his 


Right to ]. S. whether ]. S. ſhall have by the Releaſe. an 
Eftate for 30 years * 

If a Man make a Leaſe for ten years, the remainder for 
twenty years, he in remainder releaſeth to the- Leſſee, he 


Hall have an Eftate for thirty years, for one Chatrel 


cannor drown another, and years cannot be conſumed in 
years, Cokes Comment on Littleton, SeF.q65.F.273,b. Vide 
Cro.1.part f. 173. Porry v. Allen. 


2 15+» Releaſe made by the Wifc, to him in Reverſion ex= 


peftant . upon an Eſtate for life, whether her Dower be ex- 
tinguzſhed by this Releaſe ? 

N. - Seiſed in Fee of Lands in W. and G: deviſeth the 
Lanes in G. to his younger Son tor lite ; it was agreed be- 
tween the Eldeſt Son, and the Widow of N. that ſhe ſhould 
releaſe her Dower in MW. ſhe relcaſeth ro him, Omnes Att. 
ones, Demand. &c. Nec non onnem dotem, © Titu- 
lum dotis , &c. de aliquibus Terris in W. both Sons dye, 

; i 2 the 
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ſhe brings Dower of the Lands in G. and Juidgmene given 
for the Demandant, It was reſolved, that a Releaſe of all 
Adttions to him in the Reverſion, bars not Dower, becauſe 
ſhe had no Cauſe of Attion againſt him, bur againſt the 


Tenant of the Freehold ; but a Releaſe of all her Right 


ro him in the Reverſton, extinguiſheth her Dower ; for a 
Retcaſe of Right barreth Afions, but a Releaſe of Aftions, 
doth not bar a Right, if there be another mean to come 

it ; otherwiſe not, as if the Diſſeifee releaſe all Afions 
to the Heirof the Difſeifor, the Right is extin, otherwiſe 
it is, if the Releaſe be to the Diſlciſor, and a Deſcent af. 
ter, &ec. Co. Lib. 8. 150. Althams Caſe. 

16. Whether a Releaſe made by him, that at the time of 
the making thereof had no Right, and afterwards a Right 
cores to him, be woid or not ? 

A Releaſe made by him who at the time of the making 
thereof, had no Right, is void in Law, if a Right devolves, 
or comes unto him afterwards ; for if there be a Father 
and Son, and the Father be Diſſciſed, and the Son ( living, 


the Farher ) releaſerh by his Deed to the Diſſeiſor, all the 


right which he bath, or may have in the ſame Tenements, 
and after the Father dies, the Son may lawfully enter up- 
on the poſſeſſion of the Diſſeiſor, for that he had no Righe 
in the Land, during his Fathers life, but the Right def- 
cended to him, after the Releaſe made by the Death of his 
Farher ; Bur it this Releaſe of the Son, be with a Clauſe 
of Warranty , then it ſhall bar him of all Right chat 
ſhall come to him, after the Warranty made; For al- 
beit the Releaſe cannot bar the Right for the Cauſe afore- 
ſaid ; yer the Warranty may rebut, and bar him and his 
Heirs of # future Right, which was not in him at the time : 
And the reaſon ( ſairth Coke ) wherefore a Warranty being 
a Covenant Real, ſhould bar a fature Right, is for avoid- 
ing Circuity of AQtion ( which is not favoured in Law ) as 
he that made the Warranty,ſhould recover the Land againit 
che Ter-Tenant, and he by force of the Warranty, to 
have as much in value againt the ſame Perſon. Lit- 
rleton, Sef, 446. and Coke in his Comment thereon, f+ 
265. 8. 

17. Whether # Grant by Fine, can enure by way of Re: 
leaſe ? 


4s. 
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7. $.and Suſan a Feme Sole were Joynt-tenancs for life, 
the Feme takes Baron, who by Fine grants 'to F. S. Texe- 
menta predifia, & totum, © quicquid habent pro ter- 
ming vite, of the ſaid Suſan, & ills ei reddidit, Habendum 
to him and his Aſſigns, for the life of the ſaid Suſan, and 
Warrants it to him and his Heirs, during the life of the 
ſaid Suſan ; Whether this Grant by Fine ſhall enuze by 
way of Relcaſe, was the Queſtion. It was reſolved, that 
it ſhall enure by way of Releaſe, and not to grant the 
Eſtate; and although it be granted by Fine, yet it as well 
enures by way of Releaſc, as a Grant by Deed ; and the 
rather for the words Ei reddidit, which enure by way of Re- 
leaſe ; and both Eſtates being veſted in him, the Law ſhall 
veſt that in him, as if he had it from the Feoffor. And 
although it were objeted, that he had one Eſtate from the 
Feoffor by Deed, and the other Eſtate by the Fine; ſo be- 
ing by matter of Record, he cannot divide it: Yet it 
was ſaid, that both Eftates being veſted in bim, the Law 
ſhall adjudge it in him, as by the firſt Limitation, And 
Doderidge held, that by whatſoever means he comes to the 
Eſtate of his Companion, it ſhall enure by way of Releaſe; 
And that he ſhall be ſaid in of the intire Eſtate, as by the 
Feoffment ; and therefore if one Joynt- tenant bargains and 
ſells by Decd inrolled to his Companion, although thae 
veſts the uſe, and the Statute veſts the poſſeſbon, yer be. 
ing in him,the Law ſhall conſtrue it to be entirely in him, 
and not by diviſion of Eſtate ; wherefore it was reſolved 
by themall, that chere wasno Occupancy for that Moiery 
of Suſans ; but it determined by the Death of F.S. and 
adjudged for the Plaintiff, Cro. 2. part f. 696. Enſtace v. 
Scawen. 

18. Whether a Releaſe by the Patron to one Uſurper, can 
enure to both ? 

If two Men do uſurp by a wrongfull preſentation to & 


' Church, and their Clerk is admitted, inftituted, and in- 


ducted, and the rightful Patron releaſeth to one of them, 


this ſhall enure to them both, for that the Uſurpers cotne 


not in meerly by wrong, but their Clerk is in by Admifh- 
on, and Inſtitution, which are Judicial As, Cake in bis 
Comment on Littleton, Sef, 306.f. 194. #. and Sed. 492. 
} 276, 8, 
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19. Whether a Releaſe by one whoſe Entry is lawful, ts 
him that is in by wrong, can purge and take away all mean 
Eft at es and Titles? 

If, I be Diſſeiſed, and my Diſſeiſor is Diſſeiſed, if I re- 
leaſe to the Diſſeiſor, 1 ſhall not have any Aſſiſe, nor en- 
ter upon the Diſſeiſor, becauſe his Diſſeifor hath my Right 
by my Releaſe, &%. And ſo it ſeemeth in this Caſe, if 
there be twenty Diſſeiſed one after another, and I re- 
leaſe to the laſt Difſeifor, this Diſſcifor Thall bar all the 
other of their Adtions, and their Titles; and the Cauſe 
is, as it ſeemeth, for that in many Caſes where -a Man 
hath lawfull Title of Entry, although he doth not enter, 
he ſhall defeat all mean Titles by his Releaſes &c. Little 
ton Selthe473. 

£5 if A.-Difleiſe B. who - enfeoffeth C. with Warranty, 
who inſeoffs D. with Warranty, and E. Diſſeiſeth D. tv 
whom'B. the firſt Piſſeiſee releaſeth, this doth defeat all 
the mcan Eſtates and Warranties, becauſe the Releaſe of 
R. is made to a Diſſerſor, and his Entry is lawfull, Co. Lit. 
276.6, 

20, Whether the Demandant in a Pracipe quod reddat 
hangirg the Writ, may releaſe to the Tenant, though he hath 
aliencd, or to the Veuthee? ? 

A Releaſe of all the Right, &c. in ſome Caſe is good, 
made to him, which is ſuppoſed Tenant in Law, albeit hs 
hath nothing in the Tenements. As in a Precipe quod ved- 
ant, it the Tenant alien the Land, hanging the Wrir,and 
aſter the Demandant releaſeth + to him all his Right, &c. 
this Releaſe is good, for that he is ſuppoſed to be Tenant 
by the Suit of the Demandant, and yer he hath nothing 
jn the Land, at the time of the Relcaie made, Littleton 
Sef. 490. 

In the ſ:me manner it is in- a Precipe quod reddat, the 
T<nanr Voucheth;and the Vouchee enters into Warranty; if 
afterward the Demandaat releaſe ro the Vouchee all bis 
Right, this is good enough; for - that the Vouchee after 
that he hathrentrred into the Wartanty, is Tenant + in Law 
to the Detnandant, ' &c. TLitfleton Sg. 291. Hobarts' Re 
ports, 2 22. Needler v. Biſhop of Wincheſter. 

21. Whether a Remt reſerved to the Heirs, without 186 
ming the Anceſior, can be relea/ed by the Anceſtor? 

A Man Seifed of Land in Fee ; he ard his Sen and Heir 
joyned in a Leaſe, to begin after bis Death, yielding 2 


Rent to his faid Son ; It was adjudged, Thar the Rent TC- 
ſerved 


| Terved to the Heirs, without naming the Anceſtor, though 

.he have no Eſtate at all in the Renr, but the Releaſe, muſt 
be by the word Rent, and not Attion, Hobarts Reports, 
130. Oates and Friths Cale. 2 

22, Whether by a Releaſe of Cimmon in part of the 
Land, the whole Common is gone and extin@ ? 

It is agreed, That Common releaſed in part of the 
Land, is exrin£t in the whole ; for it is entire through the 
whole Land, Cro. 1. part fol, 594. Rotheram vetſ, 
Greene. 

23. Two Joynt-tenants, one of them Grants, Bargains, 
and Sells all his Eftate and Interc® to the other, whether 
this amounts t0 a Releaſe, and whether | ſo to be plead: 
ed ? 

The Caſe was, Two Joynt-tenanrs, One Grants, Bar- 
gains and Sells all his Eſtate and Intereft to the other ; 
It was held clearly by all the Court, That this amounted 
to a Releaſe ? But it muſt be pleaded, Nuod relaxavit, for 
one Joynt-tenant cannot grant to another» Yentris Ree 
ports, 1 part f. 78. Ch:fter v. Wilſon. Vide Siderfins Re- 
ports, '1 part f, 452. Cheer v. Willon, Lit, Seft.531,532. 
Co. Lit. 301.6. Saunders in the ſecond part of his Reports, 
fol. 96. inter Cheſter.and Willian, relates the Caſe afore- 
faid thus ; An AFion of the Caſe, upon a Special Iſſue 
direfted out of Chancery, upon a Special Verdif# found at 
the Aſfiſes, the Caſe was ſuch , Three Joynt-tenants for 
life, and one of them ſeals, and delivers a Deed to ano- 
ther of the Joynt-renants, which expreſſed, That he had 
Grauted, Bargained, Sold, Aſſigned, Set over, and Con« 
firmed to the other all the Right, Eſtate, Title, Intereſt, 
Claim and Demand of the Grantor of, and to all the Lands 
held in Joynture. And the Queſtion in the Special Ver- 
dit was ; If this Deed was ſufficient to paſs the purparty 
of that Joynt-renant, that made the Deed to the other, 

to whom *rwas made or not ; It was ruled without Argu-» 
ment, That it was ſufficient ro paſs the purparty of that 
Joynt- tenant, that -made the Deed, ro the other, to whom 
it was made; For it ſhall amount to a Releaſe of his 
Rightto the Gragrtee, and ſball pa(s tro him the purparty 
of the Joynt-tenant,the Grantor : 

24. What Leaſe capable of a Releaſe, to work a Bar- 
£4in and Sale ? | 
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In 5n FEje&ment upon 4 Special Verdi the point wis; 
whether a Leaſe for a year, upon no other Conſideration 
than reſerving a Pepper-corn, if it be demanded, ſhall 
work as a Bargain and Sale, and ſo to make the Leſſee ca- 
pable of a Releaſe. 

And it was reſolved, That it (bould, and that the Re- 
fervation made a ſufficient Conſideration to raiſe an uſe, 
as by Bargain and Sale, Yentris Reports, 2 part f. 35, 
Anonymus. 

25. Whether a Releaſe by one Joynt-Tenant for life ta 


' theother, ſhall defiroy # Contingent Remainder depending 


upon it? 

In an EjeAment, this Caſe aroſe upon a Special Vers 
dit. Barret and his Daughter were Joynt tenants for 
their lives, the Remainder to the firſt Son of the Daugh. 
ter in Tail , with fuch Remainders to every other 
Son of the Daughter, Remainder to the Heirs of Barret ; 
the Daughter before Iflue or Marriage releaſed ro Barret 
and his Heirs; andafterward took Baron, and had Iſſue ' 
pne Son, the Leſſor of the Plaintiff. Barre: after the 
Birth of the Son, Covenants to ſtand ſeiſed to the uſe 
of himſelf for life, and aftzr to the uſe of the Defen- 
dants his Nephews, and their Heirs. The Queſtion was, 
whether this Releaſe before the Rirth of the Son, ſhall 
deſtroy the Contingent Remainderr, limited to tht firſt Son, 
or nor, It was adjudged, that the Eftare continued mau- 
grethe Releaſe, which only changed the Quality, not the 
Subſtance of the Eſtate, and this ſhall preſerve the con- 
ringent Reminder, Jones's Reports, f. 136. Harriſon verl. 
Be//tey. Eres 
26. If a Man gives an Aequittance or Rele aſe for Rent 
due at Michaelmas, whether he be eftopped to claim all the 
Rents incurred before | 

In a Replevio, The Cale was, F. $. ayows for a Rent- 
charge due no Domint 1660. And after 7. S.” diſtreins , 
and avows tor another part of the ſame Rent-charge,which 
was due before that rime ( as Anno 1659. ) and this was 
upon another Perſon ,' which was then Tenant of the 
Land, and upon Demurrer joyned, one of the Queſlions 
WasS; | 
If by Avowry of the Rent duc in 1660. he is eſtopped 
to claim the Arrearages of Rent due before this time; And 
it was held by all the Court, but Mallet, that this is no 
eſtop;el, as 39 H. 6, Fitz, Barr. 79. 29 E. 3. 40 Pur 
they 


e 
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they All agreed, that if one makes an Acquittance for 5 

Rent-charge at the laſt day of payment, that he is by that 

eſtopped to claim Rent for any former day of payment, ac- 

cording to Penants Caſe, Co. 3. Rep: 65. 4, b. 1 Inſt, 373. 
&# 10 Eliz, Dy. 271.4 Andthereaſon is, becauſe this 
Acquittance is his voluntary Act and his Decd ; And there- 
fore againſt his own At, he ſhall not be admitted to 
make any claim : But where one avows for Rent, he may 
avow for part, or for the whole at his own pleaſure. And 
bis firſt Avowry ſhall not bar him of Avowing otherwiſe for 
the ſame Rent due before, Siderfins Reports 1 part fo 44 
Palmer y. Stnbick, 

27. Leſſor releaſeth to the Leſſee all Demands, whether 

Rent reſerved upon the Leaſe, be releaſed ? 

. In an Action of Debt upon an obligation conditioned for 
the performance of Covenants within an Indenture, con» 
taining a Leaſe for years, ©&'c. The Detendant pleads 
Conditions performed ; The Plaintiff replies, and Aſſigns 
for breach the Non-payment of Rent reſerved, and Cove- 
nants to be paid within the ſaid Leaſe : The Defendant to 
this, pleads a Releaſe of all Demands. And the fole 

12fion was, If by the Releaſe of all Demands, the Rent 
eſerved upon the Leaſe for years be Releafed ( for if ic 

, then the Covenant is not broken. ) 

+ And it was reſolved by Foſter Chief Juſtice, Mallet and 
Wyndham Juitices, that this Rent is not diſcharged nor re» 
leaſed by this Releaſe of all Demands. And they took a 
diverſity between ſuch Rent, which is fo reſerved upon a 

 Leaif, and is incident to a Reverſion, for that is executo- 
ry, and renews out of the Land every year» Bur when it 
is a Sum in Groſs, and ſever'd, there all depends upon the 
firſt Contra, whout having regard to the taking the 
profits of the Land, And this is the very diverſity taken 
in Witton and Byes Caſe, Cro. 2. 486, 487. by Houghton 
Juſtice, to whom Hebart Chief Juſtice aſſented. Siderfins 

Rep. 1. part f. 141. Henn verſus Hanſon. Vide Cr0- 

3. 606, Rolls Tit. Releaſe 408. Hethey Rep. 15. and Cro. 
2, 310» 

28, A. makes a Feoffment in Fee of Land upon Condi- 

_ tion to B, who Leaſeth the ſame Land unto C. for life; A. 
the Feoffor releaſes all Conditions, and all Demanas unto 
the Land to B. Whether the Freehold by thi; Releaſe, be diſ- 
charged of the Condition ? 
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If Feoffee ypon Condition be of Land, and*he doth. 
leaſe the ſame Land unto a Stranger for life, \ and the Feof- 
for doth releaſe all Conditions, and all Demands which he 
hath unto rhe ſame Land, unto him in Reverfion ; By this 
Releaſe the Freehold is diſcharged of the Condition : And 


if the Feoffor had releaſed all Conditions which he had in 
, the ſame Lands, unto the Leſſor for life, by ſuch Releaſe, 


the Reverfion is diſcharged of the Condition. Perkins Set. 
$13. 7it. Conditions. 

29. A Man makes @ Releaſe of all Demands and Titles, 

uid inde operatur ? 

A Special Verdi. Francis the Father was Tenant for 
life, the Remainder in Fee to Francis the Son ; and. by the 
Deed by which this Eſtate was thus ſetled, too /, a year 
was appointed to be paid to Francis the Son, during the 
Fathers life. The Son releaſeth to the Father all Arrears 
of Rent, Annuities, Titles and Demands, by ' virtue of 
that Indenture : And the Queſtion was, whether this Re- 
leaſe paſſed the Inheritance, as well as. the Annuity f Po- 
lyxfen conceived, This Releaſe ſhall not paſs any Eſtate 
in the Land, And his reaſon was, becauſe there is no 
mention of the Land, nor of any Eſtate therein. The 
principal thing intended and expreſſed, is the Annuity : 
Then the Releaſe concludes to the day of the Releaſe,which 
doth manifeſt, that he did not intend to releaſe any thing 
that was not to come to him, till after the Death of the Fa- 
ther. lt is true, here is the word Demand; But that 
will not do it. Then for the word Titles, 8 Rep. 153. It 
is where a Man hath lawful cauſe/ to have that, that ano- 
ther doth poſſeſs ; ſometimes iphrake in a larger Senſe, 
and then it includes Right, Upon. ConſtruCtion of this Re- 
leaſe, he'thinks it ought to be taken in the (tritter Senſe, 
and the intention of the paity mult guide the Conſtrution. 
For where there are general words in the beginning, and 
the particular words afterwards, the particular do reſtrain 
the General, and ſo vice verſa, for inlargement ; he cited 
Hen and Hanſons Caſe, 15 Car. 2. 'in this Court : Where 
a Releaſe of all Demands would not releaſe a Rent-charge, 
by the Opinion of three Judges againſt Twiſden, for that 
Reaſon ; And becauſe words in Deeds, are to be taken ac- 
cording to common Acceptation, he cited 2 RoZs 4og. In 
our Calc, the General words of all Suits and Tifles are 1i- 
mited, and reſtrained to the Annuity, and Title of that, 


and ſhall not by a large Conſtruttion be extended to any 
thing 


" 
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thing elſe. Lord Chief Juſtice Hales, I think a Releaſe 
of all Demands will not extinguiſh a Rent ; but if it were 
all Demands out of the Land, it were another thing. / Ic 
hath been held over and over agin, that it does extinguiſh 
and diſcharge a Covenant not broken. But what fay you 
to. this Releaſe of all Titles? For it appears in expreſs 
Terms, that the Son did not only Releaſe the. Arrears of 
the Annuity, but the thing it ſelf; and not only ſo, but 
all other Titles by virtue of that Deed. Suppoſe the Caſe ' 
had been thus; the Father is Tenant for life, the Re- 
mainder to the Son for life; the Son releaſeth to his Father 
all the Title, that he has by virtue of that Deed : Had 
not this paſled the Sons Eſtate for life ? "In the Caſes ci- 
ted, It is allowed, that a Releaſe of all Titles, will paſs a 
Rightto Land. He had a Title to the Annuity, and a 
Title to the Remainder : Now he releaſeth the Annuity, 
and all other Titles which he hath by that Deed, or uth-r- 
wiſe howſoeyer. Modern Reports, f. 99, 100. Auſtin and 
Lippencourt. 

30. Leſſee for years Aſſigns, and aſter rel:aſeth all 
Demands tohis Aſſignee, whether this be a Releaſe of all 
the Rent to come ? 

Leſſee for years Aſſigneth all his Land by Deed indented, 
rendring Rent ; And atterthe Aſſignor releaſeall Demands 
to his Aſſignee : And the Opinion of the Judges was, That 
this was a Releaſe of allthe Rent to come. Rolls Reports 
2 part f. 20, Byers Caſe. 

31. In a Second Deliverance, whether a Releaſe made 
before the Avowry, be good ? 

In a Second Deliverance againſt the three Defendants as 
Conuſees, who did make Conuſance as Bailiff to one Leak, 
The Caſe was this, A Rent-charge was granted unto Leak, 
to be paid at the two uſual Feaſts of the year, ©c. andif 
the fame was behind at any of the Fealts, or 21 Days after, 
then to Ditrain, ©. The three as Conuſees for this Rent 
behind, did take the Diſtreſs ; afterwards before any Avows 
ry made, one of the three Conuſees doth releaſe unto the 
Plaintiff, all Suits, Actions, and Demands, whether this 
Releaſe be good or not, was the Queſtion. 

After Arguments heard art the Bar, Coke Chief Juſtice ; 
If 1 do loſe my Goods, and another finds them; If I ſend 
my Servant for them, and he refuſeth -to deliver them ; 
afterwards my Servant doth make a Releaſe - to him, quid 
operatur ? Nihil, Hegaid further ; The timeof the Re- 
leaſe 
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life here is to be conſidered, then he had nothing in him, 
but as a Servant to Leak, he had nothing to demand, but 
by the Command of ſuch a one, he had taken the Diſtreſs; 
Then they come to make Connuſance as Bayliffs to Leak 
f but before this Conuſance fo made ) one of them 
doth Releaſe all Demands, whereas he hath nothing to 
Demand. By the 49 E. x. f. 25. If a Bayliff doth 
Avow one way, and the Maſter another way, the Avow. 
- 5-4 the Maſter ſhall be taken ; and it is a very plain 
» that the Releaſe here of the Servant is not 
for he hath nothing to ground a Releaſe upon ; 
if this Releaſe had been made after the Avowry, there 
peradventure it might have been | another Caſe , bur 
here the Releaſe is made before the Avowry, and 
withour any Colour of queſtion f] the ſame is void. 
Bulftrod's Reports, 3 part þ. 1106, 111. Flint v. Lang- 
bern and others, Vide Co. lib. 6, Ruddocks Caſe, f. 25+ 


21 E.4 f. 43.6. 
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The Seventh Conveyance by way of Con- 
firmation. 


Confirmation ( ſaith Coke ) is a Conveyance of in 
A Efare or Rightin Eſſe, whereby a voidable Eftate 
is made ſure and unavoidable, or whereby a particular 
Eftate is encreaſed ; His Comment on Littleton, Sef. 51g. 
f. 295. 6b. Others deſcribe it thus ; Confirmatien is when 
one ratifieth the Poſſeſſion, as by Deed, tq make his Poſſefii» 
on perfe& ; or to diſcharge his Eſtate, that may be de. 
feated by anothers Entry. Noy in his Treatiſe of che prins 
cipal Grounds of the Laws of this Nation, cap. 38. p. 77. 
pr. 1660. Confirmation is, when one which hath Right to 
any Lands or Tenements, maketh a Deed to anothery 
which hath thereof the Poſſeſſion or ſome Eſtate, with in- 
tent to inlarge his Eſtate, or make his Poſſeſſion perſeQ, 
and not defeafible by him tkar maketh the Confirmation, 
nor by any other that may have his Right. Author of the 
Terms of Law, f. 79. 6. Tit. Confirmation ; Minſbiew 
and Cewell, Tir. Confirmation ſay thus ; Confirmation is 
a ſtrengthening of an Eſtate formerly had, and yet void» 
able, though nor preſently void; for Example ( Quoth 
they ) A Biſhop granteth his Chancellorſhip by Pater, 
for the Term of the Patentee his Lite ; this is nos void 
Grant, but voidable by the Biſhops Death, excepr it be 
ſtrengthned by the Confirmation of the Dean and Chap- 
ter, See more of this in Weſt. parte prim, Symb, lib, 2. 
'Sef. 500, and Fitzh. Nat. Br. fol. 16g. B. 226. H, 278. 
D. 163. and Lirileton lib, 3.6. 9, 


I. Obſervations 
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I. Obſervations. 


I. A Deed of Confirmation is commonly in this Form, 
or to this Effet: Know all Men, 8&c. That 1 A. of B, 
have Ratified, Approved, and confirmed to C. of D. the 
Eſtate and Poſſeſſion which 1 have of,” and” in one Mef. 
fuage, &c. with the Appurtenances in F, &c. Littleton 
| Set. 515. 

F 2. A Confirmation doth not ſtrengthen a void Eſtate;; 
| It may make a voidable or defeaſible Eſtate good, bur it 
cannot work upon an Eſtate that is void in Law, Bratton 
hb. 2 c. 10, n.2» f. 27. b. & cap. 25. 1.2. f. $8.4. b, 
Fleta lib. 3.c. i4- 18. 1. in Fine,aud cap. 3+ MN. 7+ Coke in 
bis Comment on Littleton, Seft. 51 5. 

3. There be two kinds of Conhrmations, v7z. Confir- 
mations expreſs, or in Deed, as Littleton SefF. 515, 
And. Confirmations implyed , or in Law , Co. Lit, 
295.6. 

4. Every Confirmation, aut eff perficiens, creſcens, aut 
diminuens; 1.perficiens,As if Feoftee upon Condition maketh 
a Feoffment over, and the Feoffor confirms his Eſtate, to 
him, and to his Heirs, this is Confirmatio perficiens, for 
it doth not make any Tranimutation of the Eſtate, buc 
doth Corroborate, and perfe& the Eſtate, and make-it 
Abſolute, where jt was before Conditional 3 fo if the Dif- 
ſciſee confirmeth the Eſtate of the Diſſeiſor, or his Feof- 
fee, the ſame maketh the Eſtate indefeafible, 2, Confire 
matio creſcens, is when it ealargeth the Eſtate of him, co 
whom the Confirmation is made ; As to the Eſtate at Will, 
to increaſe for years, &c. to an Eſtate tor years, to in- 
creaſe for Lite, and to an Eſtate for Life, to increaſe it to 
an Eſtate Tail, &c. or to an Eſtate Tail, to increaſe it in 
Fee- ſimple, 3. Diminuens, As where the Lord confirmerh 
the Eſtate of his Tenant, who held by Knights Service, to 
hold in Socage, or to hold by lefler Rent; or for Tenant 
in Antient Demeſn to hold at the Common Law, for there- 
by the Cuſtoms are Diminithed ; but upon a Confirmati- 
en to the Tenant, the Lord cannot reſerve new Serviccy, 
as a Hawk for a Rent, or K<nt for a Hawk, and the like, 
Co. lib, 9." f. 142. Beamounts Caſe, and Co Lit. fo 


295. 6. 
4, Whenſo- 
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5. Whenſoever a Confirmation doth inlarge, and give 
an Eſtate of Inheritance, there ought to be apt words 
uſed for the ſame ; As for example, If I ſay in the Deed 
of Confirmation, To have and to hold to a Man, an& ro 
his Heirs of his Body ingendred, he hath an Eſtate in fee 
Tail. And if I ſay in the Deed, To have and to held te 
him, and to bis Heirs, he hath an Eſtate in Fee-fimple ; 
For this ſhall enure to him by force of the Confirmation to 
inlarge his Eſtate, Littleton SefF. 5 33. 

6. Where a Confirmation ſhall inlarge an Eſtate , there 
privity is required, as well as in the Caſc of a Releaſe, Co. 
Lit. 296. 4. 

7. There be other words as have the ſame effet in Sub- 
tance in Deeds as Confirmavi, viz. Dedi, Conteſi, Di- 
miſt, and Volui, As for example, It 1 be Diſſciſed of 2 
Carve of Land, and I make ſucha Deed : Sciant preſer- 
tes, &c. quod Dedi, to the Diſleifor, &c. or Qu0d Con- 
ceſſi to the aid Difſeiſor, the ſaid Carve, Oc. And deli- 
ver only the Deed to him, without any livery of Seifin of 
the Land, this is a good Confirmation, and as ſtrong in 
Law, as if there had been in the Deed this Verb Confirms 
Vi, Occ. So the word Dimiſi in Antient Statutes, and in 
Original Writs, is nor applyed only to a Leaſe for lite, bur 
to a Gift in Tail, and to a State in Fee. So it a Man make 
a Leaſe to A, for years, and after by this Deed the Leſſor 
wvoluit quod haberet, & teneret Terram pro termino vite 
ſue ; This has been adjudged by this Verb | wolo } to be 
2 good Confirmation tor the Term of his lite, Cs. Zir. f. 
302, b, 

8. It is to be noted, that ſome words are large, 2nd 
have a general Extent,” and ſome have a proper and pars 
ticular Application. The former fort may contain the lar- 
ter, as Deci or Conceſſi may amount to a Grant, a Feoft- 
ment, a Gift, a Jeaſe, a Releaſe, a Confirmation, a Sur- 
render, Oc. and it is in the EleQion of the party to uſe, 
to which ot thoſe purpoſes he pleaſes ; bur a Keleaſe,Con- 
firmation or Surrender, &c. cannot aniount to 2 Grant, &c. 
nor a Surrender to a Confirmation, or to a Releaſe, Oc. 
becauſe theſe be proper and peculiar manner of Convey- 
ances, and are deſtined to a ſpecial end. Coke in his Core 

ment on Littleton, Se. 531. f.,301.6. 

9. Where a Man by his Entry may defeat an Eſtate; 
there oy his Deed of Confitmation, he may make the Eliace 
good in Law, Noy cap.38.7it, Confirmation. Co. Lit j.300..4 
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10. A Confirmagion can make no Frattion of any Eftdte; 
to extend but to partof the Eſtate only, As if a Diſſeiſor 
make a Gift in Tail, and the Diſſciſce confirm the Eſtate of 
the life of the Donee, this Confirma- 
tion enures to the whole Eſtate, Tail. Co; Littleton 


the Donee, to? 


296. 6. 


11. When a Mans Eſtate of Fee-ſmple, is confirme& 
for Term of a Day, or for Term of an Hour, he hath a , 
good Eſtate in Fee-ſimple, for this, that his Eſtate in Fee « 
fimple was once confirmed, Littleton Sef.520. 

12. In a Confirmation, new Services may not be reſer- 
ved; but old may be abridged ; or if you will, the Lord 
by his Confirmation may diminiſh and abridge the Servyi- 
ces ; butto reſerve upon the Confirmation new Services he 
cannnot, ſolong as the former Eſtate in the Tenancy con- 
tinueth, Littleton SelF. 538, and 539. | 

13. A Lcaſe for years may be confirmed for a time, or 
part of the Term, or for part of the Land, or upon Con. 
dition ; but an Eſtate of Freehold cannot be confirmed for 
part of the Eſtate, for that the Eſtate is entire, and not ſe» 


£ 


veral as years be, Coke in his Comment on Littleton, Sef. 
. $20. f. 299. 4. 


14. Though a Tenure may be abridged by a Confirmas» 
tion ; yet not 2 Rent charge, or Common, As for example, 
If a Man hath a Rent-charge out of certain Land, and he 
confirm the Eſtate which the Tenant hath in the Land, 
yet the Rent-charge remaineth to the Confirmor. - Little» 
zon Sef8. 536. Soif a Man hath Common of Paſture in 
other Land, if heconfirm the Eſtate of the Tenant of the 
Land, nothing ſhall paſs from him of his Common, but 
notwithſtanding this, the Common ſhall remain to him as 
it was before, Littleton Sep. 5 37. \ 

15. A Confirmation made to one Diſſeiſor, ſhall be 
voidable to the other ; So ſhall not a Releaſe. 
tleton Sefi. 522, and Coke in his Comment thereon, fol. 


298, d. b. 


tl, Queſtions 


Lit» 


1. Whether a Man can apportion an Eſtate by his Confir- Q 


mation ? 


A Prebend of S. made a Leaſe for 750 years, the Dean S. 
and Chapter confirms Conceſſionem, five Dimiſſionem pre. 
diftam, for 21 years & non ultra ; The fifty one years 
are now expired. And whether this were now a good Leaſe 
againſt the Succeſlor, was the Queſtion. After Argument 
on both fides the Court reſolved, That this Confirmation 
goes to the whole Term ; For when they Confirm Conceſſis- 
nem, or Dimiſſionem, &e. for 51, years, it is repugnant, 
but if they bad recited the Leaſe, and confirmed the Land 
for 51 years, this had been good, for they havean Au- 
thority coupled with an Intereſt;otherwiſe if only a bare Au- 
thority : But by what words ſoever they confirm a Leaſe 
for lifz, or a Gitt in Tail for part, this is a Confirmation 
of all,becauſc they are eatire ; So if the Eſtate ofthe Diſſei» 
for, or his Leſſee for life be confirmed for an Hour, yet all 
is confirmed. Co. /:b. 5.f, 81, Fourds Caſe, Cro. 1 part 
f. 44%, © 472. Belfore v. Foord, and Coke in hu Comment 
on Littleton.  SeF. 520. f. 297.4. 

2. ALeaſe for years being made at 4a day to come; Q; 
whether a Confirmation $0 the Leſſee before the day, be void 


of not ? 


If 1 be Diſſeiſed, and the Diſſeifor makes a Leaſe ro S: 
another for Te:m of years, now it 1 confirm the Eftate 
of the Termor, this is good, and eftefual in Law ; Bur if 
the Difleiſor make a Leaſe for years to begin at Michaels 
mas, and the Diſſeiſee confirm his Eitate, this is adjudged 
null and void, becauſe the Leſice of the Diflceifor hath but 
in Intereſſe Termini, and no Eltate veſted in him, where- 
upon a Confirmation may enue, Littleton Set. 518, and 
Coke in his Comment on that place, f. 296. 6. 
3. 4A Confirmation of a Leaſe by a Parſon, maae in 
9 .Eliz. the Confirmation being im 1 4 Eliz, by another. Pa- 
zron and Ordinary, than were at the time of the Leaſe 
made, whether this Confirmation be good * 
Debt for not ſetting out Tithes, upon a Special VerdiAt 
the Caſe was,' A Parſon madea Leaſe ot his Rectory, 
Anno nono Eliz, for faty one years, which was confirmed 
K. 


II. Queſtions with thei Reſolutions. 


by 


tn 


-. Is L he: : bY 


by the Sacceeding Biſhop, and Succeeding Patron, neither 


of them being Biſhop or Patron, art the rime of the Leaſe ; 
It was reſolved per rotam CuriamThat it was good,accor- 
ding to che Opinion in Newcombs Caſe, in the Lord Cokes 
5 Reports f. 15. And ſo without Argument ir was adjudg- 
for the Plaintiff, Cre. 3. part 39, Sir Robert Baniſters Caſe. 
4. Whether a Confirmation to a Feoffes on Condition, 
eau toll the Condition, and make the Eflate abſolute ? 
Feoffor and Feoffee upon Condition by Deed, joyn in 
a Rent-charge co C. the Condition is broken, the Feoffor 
re-enters, the Grantee Diſtrains, the Feoffor brings a Re- 
plevin. Reſolved, That the Rent remains. To the ObjeQi- 
on made, That "tis the Grant of the Feoffee, and the 
Confirmation only of the Fecffor ; and a Confirmation 
cannot make a Conditional Eſtate abſolute, nor alter the 
Quality of it, exceptit enlarge it ; As if a Feoffor con- 
firm the Eſtate of the Feoffee upon condition, before the 
condition broken, it doth nat make it abſolure. Ans 
ſwered and agreed by the Court, That there is a diverſi» 
ty, when the Eſtate of him to whom the Confimation is 
made, is upon an expreſs condition, there the Confirma» 
tion doth not toll the Condition ; But if ſuch Feoffee in. 
feolf another without Condition, there a Confirmation to 
the Second Feoffce extints the Condition. , 
offee upon condition , grants a Rent in Fee; the 
Feoffor confirms it to him and his Heirs, and after en- 
ters for the Condition broken, yer the Rent remains ; and 
by Littleton every Fee ſimple Land may be charged one 
way or other, Concurrentibus bis, &#c. and the Caſe of 
11H. 7. is all one with this Caſe; and here it is the 
tronger, becauſe the Granr and Confirmation were by the 
ſame Deed, ſo that the Rent was never SubjeR to any Con- 
dition, Co, lib. 1. f.1 46. Ann Maiowes Caſe, Vide Co.Lit. f. 
300, 6. 3OI. 4. (1 H, 7. 28, 6, 


S. Two Leaſes for years ( bath in being ) Detorminable * 


upon the Death of Tenant pur vie; He in Rewverſion con- 
firmeth the latter, and after confirms the former, the Que- 
re ts, which of the two Leaſes ſhall continue ? 

Leſſee for life made a Leaſe for thirty years, and after 
Leſſor and Leiſce for life made a Leaſe for Sixty 
years to * another, which Leaſe for ſixty years, the 
Leſſor did firſt confirm, and after the Leſſor confirmed 
the Leaſe for Thirty years, andafter Tenant for lite dyed 
within che Thirty years; And it was adjudged, that = 

| —_ Leaſe 


% . - 3... Y 

Guide to the Conveyancer: 

' Leaſe for 30 years was Determined by the Detth of Le(- 
ſee for life, and that the Leſſee for 60 years, was the lat« 
ter in time, yet was it of greater foree in Law ; for that 
the Leffor who had power to confirm which of them he 
would, did firſt Confirm the Second Leaſe. Inter Unwel 

\ © Lodge temp, Reg. Eliz. Coke tm hu Comment on Littlt« 
ton, SefF. 516. f. 296. a4. Vide Moors Reports 66, 67. 
n, 130, 

6. Two Joyit-tenants are, one for life, and the other 
in Fee, whether a Confirmation to the Joynt-tenant in Fee 
for his life, can extend to his Companion, and the whole 
Fee- ſimple alſo ? | 

If a Diffſcifor infeoff 4. and B. and the Heirs of C. if 
M Diſſciſee confirm the Eſtate of B. for his life, this ſhall 
not only extend to his Companion, bur to his whole Fee- 
ſimple , becauſe ro many purpoſes be had the whole 
Fee. ſimple in him , and the Confirmation ſhall be taken 
moſt ſtrongly againſt him that made it, Co. Lt. f. 
297. b. 

7. Whethir a Confirmation to Baron and Feme, poſ- 
ſeſed of a Term for years in the Right of the Feme, 
tan enure to thim for their lives in Joynt- tenancy ? 

If a Man makes a Leaſe to a Feme- Sole for Term of 
years, and ſhe taketh Husband, and after the Zeffor con» 
firmeth the Eftate of rhe Husband and Wife, To have and 
to beſd the Land for Term of their two lives : In this 
Caſe they have a Joynt Eſtate in the Freehold of the Land, 
for that the' Wiſe had no Frechold before, &c. Littleton 
Self. 526. 

$. 4 Confirmation by the Biſhop Dean and Chapter of S. 
made of a Leaſe of a Parſonage in the Dioceſs of W. 
anexed to a Prebendary in S. whether it be good or not ? 

EjeFione firme , Upon Evidence the Queſtion was mov» 
ed. A Parſonage within the Dioceſs of [#inton, was an- 
nexed to a Prebendary in Sarum; The Prebend in 1 E. 6, 
lets it for 99 years, which was confirmed by the Biſhop, 
Dean, and Chapter of Sarx#m : Wherhe- this were good 
vithout the Confirmation of the - Biſhop of Winton, im 
whoſe Dioceſs, &*c. Popham ; This was in my time a great 
Queſtion: But hath been in two or threeCaſes fince reſolved, 
That it is well enough, wheretoall rhe other Jultices agreed, 
Cro. 1 pars f. 587. pl. 18. Doffor Herbert verſus 
Winmnday. 
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Guide to the Conveyancer. 

9. Whether a Confirmation to the Baron aud Feme, Set. 
ſed in the Right of the Feme for life, can enure to the Ba. 
rou in Remainder fer his life ? 

If 4. lets certain Land to & Feme- Sole for Term of her 
life, who taketh Husband, and after 4. the Leſſor confirms 
the Eſtate of the Husband and Wite, To have and 10 hold 
for Term of their HKves. In this Caſe the Husband doth 
not hold joyntly with his Wife, but holdeth in Right of 
his Wife, tor Term of her life. Bur this Confirmation 
ſhall enure to the Husband by way of Remainder for Term 
of his life, if he doth Survive his Wife, Littleton Sel. 
$25. 

10. Whether a Confirmation to Tenant for life, to have 
his Eſtate to him and his Heirs, cau make any enlargement 
of his Eſtate? | 

If A. lettcth Land to P. for life, and after 4, confirm 


the Eſtate of B. which he hath in the ſame Land, To h4#/f® 


and to hold his Eſtate to him, and to his Heirs, this Con- 
firmation as to his Heirs is void, for his Heirs cannot have 


| his Eſtate which was not, but for Term of his life ; But if 


he confirm his Eſtate by theſe words, To have the ſame 
Land to him, and to his Heirs, this Confirmation maketh 
a Fee-ſimple in this Caſe to him in the Zand; for that 
the words To have and to hold, &c. goeth to the Land, 
and not to the Eftate which he hath, &c. Littleton Se, 
$24. 

Coke in his Comment on theſe words of Mr. Li:tleton, 
ſays thus ; Here the Diverſty is apparenr, between a 
Confirmation of the Eſtate for life in the Land, To have 
and to hold the Taid Land to him and his Heirs, this can 
not enlarge his Eſtate, for his Eſtate being bur for lite, that 
Eſtate cannct be extended to his Heirs. But in that Caſs, 
if he confirm the ſame for life in the Land in the Premil. 
ſes of the Dced, and the Habvendum is in this ſort, To 
have and to hold the Land to him, and his Heirs, this 
ſhall enlarge his Eſtate; and Create in him a Fee 
{zmpic, 

11. ]. S. an Infant, being Sciſed of an Adwvowſon m 
Fee, during his Non-age grants it to J. N, and hrs Heirs; 
And at his full age confirms the Eſtate of |. N, to him 
and his Heirs, whether this be a good Confirmation «t 
A08 ? 


Frimi7 


Gufde to the Conveyancer; 


Trini:y Term, in 26 H. 8. 2.4. It was adjudged by the 
Court, That this Confirmation of 7. $S. after he came to 
full Age, was notgood in Law. 

12. A Biſhop grants an Office of Stewardſhip with 
the Aſſent of the Dean and Chapter, and dies, whether 
this Grant be good in Law, without a Confirmation made by 
the Dean and Chapter * 

If a Biſhop Granrs an Office with the Aſſent of his Dean 
and Chapter, and dieth, this is not valid ; for the Grant 
onght to be confirmed by the Dean and Chapter ; And this 
happened in the Grant of the Othce of Stewardſhip, par- 
taining to the Biſhop of Lan, between one Fitz-Fames, 
and Edmunds of the Middle. Temple, where the Biſhop 
Granted the Stewardſhip of his Zand ro Fitz» James, by 
the Aſſent of the Dean and Chapter, and dies, whereup- 
on the Grapree loſt the Office, as it was ſaid, for that the 
Dean and Chapter had not Confirtned it. Br. Confirmati. 
ons 30, and Charge 58. 

13. A Biſhop is Patron, and hu Parſon makes @ Leaſe 
ov Grant by Deed, whether the Biſhop, Patron, and Ordina» 
ry, and the Dean and Chapter, ought to confirm it, to make 
it a good Grant or Leaſe * 

It has been adjudged, That if a Biſhop be Patron, and 
the Parſon maketh a Leaſe or Grant by Deed, the Biſhop, 
Patron and Ordinary, and the Dean and Chapter ovghr 
to confirm it, to make it a ſure and good Grant or Leaſe, 
Et e contra , wherea Lay-Man is Patron in fees, and he 
and the Ordinary confirm, this is ſufficient, without the 
Dean and Chapter, for in the firſt Caſe, the Biſhop Pa- 
tron, has an Intereſt in the luheritance of the Biſhoprick ; 
But in the other Caſe, he has nothing bur a Judicial Power, 
therefore it ſufficerh, that he who had the power at the 
time, &c. confirm, tor this is a Judicial At, But io the 
other Caſe, he binds the Inheritance, which he had i» jure 
Ecclefie, which he cannot do againſt his Suecefior, without 
the Confirmation by the Dean and Chapter, Br. Confirmas 
tions 21, Charge 40. Leaſes 64. | 

14. A Leaſe by a Parſon to begin after his Death , 
but confirmed in bis life , wh:ther it ſball bind the Sucs 
eeſſor * | 

Itis reſolved ; If 2 Parſon make a Leaſe, or Charge 
his Glebe to begin after his Death, and the Patron and Or- 
dinary Confirm it in his life, this ſhall bind his Succeſſor, 
CE, 6, Dyer f. 69. 
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Guide to the Convepancer, 
1s. Whether the Licence of the Patron and Ordinary, 19 
the Parſon to Grant a Rent, be a good Confirmation of the 


ſame Grant ? 


It is holden, That if there be a Parſon, Patron, and 
Ordinary, and the -Patron and Ordinary give licenſs by 
Deed to the Parſon, to grant « Rent-charge out of the 
Glebe, and the Parſon granteth the Rent- char e according- 
ly, this is good, and thall_bind the Succeſſor, and yet 
kere is no Confirmation Subſequent, -but a Licenſe prece- 
cedent, 7 H.4.15. Co.Lit.300. 6, 

16. A Biſhop having two Chapters, makes a Grant, whe. 
ther the Confirmation of the one without the other, can bind 
his Succeſſor ? 

If a Biſhop hath two Chapters, and he maketh a Grant, 
both Chaprers muſt confirm it, or elſe rhe Succeſſor ſhall 
avoid it. But it one of the Chapters be diſſolved, then the 
Confirmation of the other ſufficeth, but it needeth not 
the Confirmation of the King , who is Founder and Patron 
of all Biſhopricks. Temps R. 2. Tis. Grant 104. $0 E. 3, 
Tit. Aſfiſe. Statham, 11 Eliz, Dyer 282. 27 H. $. Dyer 58. 
Coke in his Comment on Littleton, Sef.5 28. f. 3o1. 4. Leo. 
nards Reports, 1 part n. 316, p. 234. Vide Co. lib. 12. f 
7 1« The Caſe of the Biſhoprick of Waterford and Liſmore, 
being 0r.ginally two Biſhopricks diftin®, and by law. 
full Authority in the Reign of H. 3. united and conſolis 
dated. | 

17. A Charter of Feoffment made to A. by a Diſſciſor, 
with a Letter of Attorney.ta make Livery, the Diſſeiſee con» 
firms the Eſtate of A. before Livery, whether the Confir 
mation of the Diſſeiſee before Livery, be woid ov 
not ? 

It the Diſſciſor make a, Charter of Feoffmgnr ro 4. 
with a Letter of Attorney, and before Livery,| the Dif- 


 ſciſee confirm the Eſtate of A. or the Deed made to A. this 


is clearly void, though Livery be made after ; But if a Bi- 
ſhop had made a Charter of Feoffment with a Letcer of 
Attorney.and the Dean and Chapter of S. before livery con- 
firm the Deed, this is.a good Confirmation, and livery made 
afterwards is good; and ſoit hath been adjudged. The like 
Law is of Confirmation of a Deed of Grant of a Reverli- » 
on before Atrornment. 


18.4 


Gutde to the Conbeyancer, 

13. A Leaſe for years is madeby Tenant at Will, ana 
the Leſſee for years enters, whether a Confirmation to the 
Tenant at Will be good or not? 

Inan Ejeiove firme, upon Evidence it was agreed, 
and fo delivered for Law to the Jury, Thar if Tenant at 
Will makes a Leaſe for years, and the Leſſee enters, he is 
only the Diſſeiſor : And a Releaſe or Confirmation to the 
Tenant at Will is vaid, becauſe the privity is determined. 
And Walm/tty ſaid, That fo it had been reſolved againſt 
the Opinion in 12 E.4.12. Cro.1, part $30.4 pl.z38 Shaw v. 
Barber. 

19. Whether a liberty, and what one enght ts be Con- 
firmed at the change of the King ? 

There need be no Confirmation of a Charter of Grant 
of Liberties, afterthe Death of every Kiug, as it is uſed, 
x R, 2. fol. 4. But otherwiſe it is of Officers Judicial, 33 H. 
8. Tit. 203. If rhe King grant the Chatrels of Felons to 
one, and dies, there need no Confirmation/ of that, other- 
wiſe if there were a Fair or Market granted, or a Judicial 
thing, or a Miniſterial Office granted, Vide Br. Confirmati- 
o# 19, and 29, 

20. If a Parſon leaſes for years, before the 13th of 
Eliz, and this is Confirmed by the Patron and Ordinary, the 
Patron being Tenant in Tail, and then the Patron dies, and 
the Iſſue in Tail after the Death of the Parſon preſents #x0- 
ther, whether the Preſentee ſhall hold the Land diſcharged 
of the Leaſe? | 
 Maund Parſon of Byfield brought an Action of Debe 
' upon 2 E.6. fornot ſetting forth the Tithes againſt French ; 
upon Evidence at the Bar, It was agreed by Coke and Do« 
dridge, That if a Parſon makes a leaſe for years before 
13th of Eliz. and this is confirmed by the Patron and Or- 
dinary, the Patron being Tenant in Tail, and after the Pa- 
tron dies, and the Ifſue after the Death of the Parſon pre- 
ſents another, this Parſon ſhall hold the Land diſcharged 
of the Leaſe ; for that rhe Iſſue in Tail was not bound by 
the Confirmation of his Father Tenant in Tail. Ros Re- 
ports, 1 part f. 361. Maumd v. Frenth. Vide plus in Roll: 2. 
part f.8,9. Maund v. French. 

21. A Copybolder preſcribing to have Commygn of Pa- 
Pure in the Lords Waſt, doth purchaſe the Inheritance in 
Fee, with a Confirmation by the Lord to him and his Heirs, 
cum pertinentiis, whether this will carry the Common, with» 

"ww ſpecial words with all Commons betare uſed ? 
| | K 4 
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\ . A Copybolder preſcribes to 'have Common of Paſture 
in the Waſt of the Lord, afterwards be doth purchaſe the 
Inheritance in Fee, and hath a Confirmation made unto 
him, by the Lord of the Honſe- and Land, ( to the 
which he had his Common ) Habendim to him and his 
Heirs, cum pertinentiis ; The Queſtion was, whether the 
Common paſſed or not, or ſhould be extin&t by” the wnity 
of poſſeſſion ? It was adjudged, That the Common paſſed 
not ; For the preſcription was deſtroyed ; And therefore 
the Common is gone» And it was agreed, That a Copy- 
holder may intitle himſelf by pleading a wſitatum fur ; 
bur when he himſelf by hig own A hath determined his 
Eſtate, by this he hath loſt his Common ; but if in the 
Grant there had been theſe words, with all Common beſore 
»ſed, this had been good and ſufficient for him, and would 
have carryed the Common, Bulſtrodes Reports, 1 part f. 
2. Marſham againſt Hunter, Vide Yelvertons Rep. f. 189, 
Ig0. Maſſam verſus Hunter, Cro. Jac. f. 25 3. Marſham v. 
Hunter, | 

22. If & Biſhop makes three Leaſes, and the laſt Leaſe 
is firſs Confirmed, and after the firf Leaſe is Con- 
firmed, whether the firſt Leaſe or the laſt, ſhall be good 
in Law ? | 

Trin, 6. Eliz.; Benlowes demanded of the Juſtices, That 
if a Biſhop makesa Leaſe for Term of years, and this be 


confirmed by the Dean and Chapter ; and after he makes a . ' 


Leaſe of the ſame Land to another for 20 years, to Com- 
mence after the former years determined; after and before 
any Confirmation thereof, the Biſhop Leaſes the ſame 
Lands to a third Perſori for 60 years, to commence im- 
mediately, and this laſt Leaſe is firſt confirmee&, and at- 
ter the Leaſe in Reverhion is alſo confirmed : The Queſti- 
on was, If this Leaſe ſhall take effe by the Confirmation ? 
Dyer, W:ſton, and Carus held, That this Leafe was good 
enough, and the Confirmation makes it to be effeQual,not- 
withſtanding that the laſt Leaſe was firſt confirmed ; for 
the Leaſe is not to have any Jntereſt by the Confirmati- 
on, but only to make it lafting and effetual, Moors Rev 
ports 66, n. 180. 

2.3. B, an” Alien purchaſes Land in Fee z The King 
confirms is 30 him, whether this Confirmation can bind tn 


King ? | i? 


- 


Fennev 


' 
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Guive'to the Conveyancer.' 
Fenner Serjeant moved this Caſe. An Alien purchaſeth 
Lands in Fee ; The Queen confirms it tothe Alien ; Office 
is found ; If the Confirmation ſhall bind the Queen ? and 
it ſeemed to ſome, that it ſhould,for by the Lord Anderſon, 
when an Alien is enfeoffed, he receiveth by the Livery the 


' Fee-ſimple, of which he ſhall be ſeiſed, untill Office be 


found, and a Precipe quod readdat lyeth againſt him. And 
by Ferrer,if an Alien and Denizen Joyntenants are Diſſeiſed, 


- they ſhall both joyn in an Aſiſs, 11 H.4. 26, and by 


him, the Kings Nicf being an Inheritrix takes a Husband, 
and hath Iſſue, Office is found, the Husband ſhall be Te- 
nant by the Courtefie, 33 £. 3, Traverſe 36. It was argu- 
ed on the other fide, That the Eſtate of the Alien is ſo teeble 
g Fee, that a Confirmation cannot enure upon it ; for an 
Alien cannot take but to the uſe of the King, and cannot 
be enfeoffed to another uſe ; and if he be, ſuch uſe is void, 
for there is not a ſufficient ſeiſin in the Alien to carry an 
nſe. And it hath been adjudged in the Caſe of one For- 
cet, That where an Alien, and the ſaid Forcet were Joynt= 
purchaſors, and the Alien dyed, Forcet had not the whole 
by the Survivor, but that upon an Office found, the Queen 
ſhould have the Moyety : See Dyer 11 Eliz,283. Leonards 
Reports, 1 paſtn.6l. 
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 Guldetothe Conveyancer? 


The Eighth Conveyance, by way . of At: 
tornment. 


Ttornment is an agreement of the Tenant to the 

Grant of the Seigniory, or of a Rent, or of the 
Donee in Tail, or Tenant for life or years, to a Grant- of 
Reverſton, or Remainder made-ro another, Co. Lit. 3094. 
Or it is, when one is Tenant for Term of life, or he in 
Reverſion or Remainder grants his Right or Eſtate to ano- 
ther, then it behoveth the Tenant for Term of life, ro as 
gree thereto, and this agreement is called an Artornment. 
Expoſition of Terms of Law, f. 34. b. Tit. Attornment. 
Vide Littleton Se. 5 51. Noys- Treatiſe of the Grounds of 
the Laws, cap. 33. Tit. Attornments. Cowells Interpreter, 
Tit. Attornment. P 


I. Obſervations. 


2. The Reaſon why Attornment is reqyifite, is yielded 
in old Beoks to be, Si Daminus Attorzare poſſit ſervitium 
Tenentis contra woluntatem Tenentis, tale ſequeretur Incon- 
eweniens, quod poſſit eum ſubjugare Capitali inimico ſuo, 
& per quod teneretur Sacramantum fidelitatis facere ei, 
gui enm damnificare intenderet, BraQton lib. 21 cap. 35. nu. 
13+ f. 81.b. 

_ Attornment muſt be made by the Tenant to the 
Grantee , in the- life of the Grantor, by foxce and 
virtue of the Grant, or otherwiſe the Grant is void, Lit- 
tleton Sef. 551. and ſo muſt the Tenant arturn in the lite 
of the Grantee; and this is underitood of a Grant by 
Deed, Lit. Sef. 568. 

3. The reaſon why the Attornment muſt be executed in 
the life of Grantor and Grantee is, for that every Grant 
muſt take effe& as to rhe Subſtance thereof, in the life of 
both of them; and in this Caſe if the Grantor ſhould dye 
before Attdrnment, the Seigniory, Rent, Reverſion er Re- 
mainder defc.nd to his Heir, and heck after his Deceaſe, 
the Artornment cometh too late; So likewiſe if the Gran- 
tee dyeth before Attornment, an Attornmede to the Heir is 


- void, for nothing deſcendcd to him, and if he ſhould _ 


Guide to the Conveyancer. * 
© he ſhould take it aa Parchaſor, where the Heirs were ad- 
ded but as words of Limitation cf the Eftate,and nor to take 
as Purchaſors, Coke on hs Comment on Littleton, SeF.5 51. 
f- 309. 8. b. & Se, 62. f. yo. b, Cre. 1. part f, 243. 
Hartops Caſe, Co. lib. 1. f. 105. Shellies Caſe: 

4. If a Grant be by Fine, then albeit the Conuſor or 
Conuſee dyeth, yet the Grant is good ; For by a Fine le. 
vied, the State doth paſs to the Conuſee, and his Heirs, 
and the Attornment to the Conuſee, or his Heirs at any 
time P make Privity to Diſtrein is ſufficient, Co. Lit, fol. 
309. 6. 

S. If a Fine be levyed of a Seigniory, &c. to another 
to the uſe of a third Perſon and his Heirs, he and his 
Heirs ſhall Diſtreia withour any Attornmnnt, becauſe he 
is in by the Statute of 27 H.8.c.10, by Transferring of the 
Eſtate to rhe uſe, and ſo he is by At in Law. Co. Lit. 
$ 309. b. Cro. 1. part f. 285. Farrar verſus John- 
08. 

6. If a Man at this day, by Deed indented and inrolled, 
according to the Statute of 27 H. 8.c. 16. Bargaineth 
and Sellech a Seigniory, &*c. to another, this Seigniory 
fhall paſs ro him without any Attoxnmeſſt ; o it is of a 
Rent, a Reverhon, or Remainder, by the Sratute of 27 H. 
8. of Uſes, Co. Lit, f. 309. b. Yaughans Reports, f. 51. 
Dixon v. Harriſon, 

7- By the wards of Bargain and Sale only withour At- 
torument, 2 Reverſion paſſeth not, Cro- 2. part f. 210. 
Adams v, Steere, 

8. A Grant tothe King, or by him to another, is good 
vithout Attornment by his Prerogative. Co. Lit. f. 30g, 
b, & fe 314.6. Cro. 1. part f. 850. Weſt v. Laſſells. Co. 4. 
Inſt. f. 209. 13 H.7. 26. b. 34 H. 6. f. 7.Fitzh, fol. 60. 
12 E. 4.3. Kitchins Juriſdiltions, f. 140+ Tit. Attornment, 
Edit. 1651. A Reverſion of Dutchy Land, paſſerh by the 
Dutchy Seal without Attornment. Syderfins Reports fi 189. 
1 part, Carpenter v. Marſball, 

9. There be two kinds of Attornments, viz. An Ar- 
fornment by Decd or Expreſs, as Littleton Set. 551, af 
an Atrornment in Law, as Littleton Se. 558, 549, 560. 
1 per rheſe kinds of Atrornments, there is an Incident 
inſeparable, that is, That the Tenant hath notice of the 
Grant, for an Attorament being an agreement or conſent 
to the Grant, he cannot agree or conſent to that which he 
knoweth not. Co. Lit. f. 209, b. And therefore paymenc 


by 


oy 


y A. <= 
"6s 


4% : 


4a hh oh SE, a | 

Gude to the Conveyancer: 
by the Tenant to the Baily of the Grantee, who formerly 
received the Rent , is no Attornment without no- 
Lice- 

1o. The end of Attornment is to perfet a Grant, and 
therefore may not be made upon Coneirion, or for a time, 
or for part of a thing granted ; But ſhall enurg co the 
whole abſolutely. Co. Lit. f. 310.5. 274. b. Cre. 2., part f. 
615. Haytonv, Wolfe, Vaughans Reports, f. 27. Redes ve 
Biſtop of Oxford, Co. Lit. f. 297. a« Co. lib. 2. f. 66. Tooks 
ers Cafe ; For regularly the Attornment muſt be according 
to the Grant, either expreſly, or implicitly. 

1F. An Attornment in the abſence of the Grantee is 
fufticient, for if he doth agree to the Grant, either in his 
preſence, or in hisabſence, it is ſufficient, Co. Lit. F. 310. 
8. Co. lib 2. 68, 69. Tookers Caſe. 

12. A Man that is Deaf and Dumb, and yer hath Un» 
derftanding, may atturn by Signs ; But one that is not 
Compes mentis cannot atturn, for that he that hath no Un- 
gerftanding , cannot agree to the Grant. Co. Lit, f. 
315. #. Co. lib, 6. 69. Sir Moile Finches Caſe. 

13. When a Man maketh a Feoffment of a Manor, the 
Services do not paſs, but remain in the Feoffor, unril the 
Freecholders do attorn, and when they do arttern, the At- 
rornment ſhall have relation to-ſome purpoſe, and not to 
other. For albeit the Atrornment be made many years af- 
tex the Feoffment, yet it ſhall have Relation to make it paſs 
out of the Feoffor ab initio, even by the Livery upon rhe 


Feoffment, bur not ro charge the Tenants with any mean 


Arreareges, or for Waft in the mean time, or the like. 
Coke in his Comment on Littletmm, Selt. 553. }. 
310.6. 

34. There is no need that Tenants at Will do attorn up» 


on the Alienation of a Manor, parce| whereof is in Des 
meſn , and parcel in Service. L#?. Sef, 553. 


1g. He who pleadsa Feoffment of a Manor, needs not 


plead an Atrornment of the Tenants of the Manor, but 
the ſame ſhall come in on the other part, Co. [ib. 6. f. 69. 
Sir Meyle Finches Cafe, Co. Lit. f. 410. a. Cro. 1. part f. 
401. Ferrers againft Wignall, Cro. 2. part f. 411. Bailiff 
ani Commenalty of Ipſwich v. Martin, Cre. 2. part 636, 
Smith verſ, Melfer. Telv:rtons Reports, Appleton verſ 
Daily. 


16, No 


©... Ouineto the Conveyancer. 

16, No Man ſhall attorn to any Graat of any Seigniary, 
Rent ſervice, Reverſion, or Remainder, but he that is 
immediately privy to the Grantor, Litketon Se&. 
F5 4+ , 
17. A Grant of a Reverfion to one and his Heirs, if 
he dye before Attornment, his Heir cannot have it; liter, 
If two, and one dyed, the Attornment, ſhall ſerve for 
both. Carters Reports, f. 5. Davies v. Kempe. 


II. Queſtions, with their Reſolutions. 


1. Tenant for life Leaſes for four Jears, and grants 
the Reverſion, Habendum from Midſemmer, the Leſſee at« 
turns ar Midſummer, whether this Attornment af ter Mid- 
ſummer can make the Grant good ? 

Tenant for life made a Leaſe for four years, the Leſſee 
enters, and then grants the Reverſion Habenaum tenementa 
predifia, from Midjunmer next enſuing, for the life of the 
Grantor; after Midſummer the Leſſee for years doth artorn ; 
It is adjudged, That rhe Grant being void at the begin- 
ning, the Attornment after Midſummer ſhall not make the 
Reverſion to paſs; For Quod ab initio non wales, trats 
temporis non convaleſcet, Co. lib. 2. f. 55. Butklers Cale, 
and Cro. 1, part f. 450, 451. Buckley verſus Harvy, 

2. Conkſee of a Fine before any Attorument, Bargains 
and Sells by Deed indented and inrolled, the Seigniory to 
J. S. Whether ]. S. the Bargainee, can lawfully Diftirain for 
Rent ? 

It was adjudged, That where the Conuſce of a Fine of a 
Reyerſion bet 're Artornment, did Bargain and Sell the Re» 
verſion to another by Decd indented, and inrolled accor- 
dipg to the Statute, chat the Bargainee ſhall not Diſtrain 
for the Rent reſerved upon the Leaſe ; For be ſhall nor 
be in better Condition, than he who made the Grant ts 
him, withouc expreſs Artornment : Er nemo poteſt plus 
Juris in alium tronsferre, quam ipſe babet, Co. lib. 5. fol. 
111. Mallories Caſe, Cro. 1, part f.832, $33: FVaughans 
Reports, f. 51. Dixon v. Dean Harriſon, 


x7 


"A 


{ 


- 


142. 


| F h 
Guide to the Conveyancer, 
The Caſe was { betwixt Ofely and Batt ) Conuſce of 4 
Fine of a Reverſion before Attornment, ouſts the Leſſee , 
and makes a Feoffment ; the Leſſee re- enters, and the Fe- 
offce Diſtrains for the Rent. Periam and Windham held, 
that he could not Diſtrain no more than the Feoffor him- 
{clt, before Attornment. Cro. 1. part fel. 264. pl. 5, Mich. 
IJ, & 3 4+ Eliz. d 

3- Attornment made by one Joynt-tenant t0 # Gran- 
tee of a Reverſion, whether ſufficient, or walid in 
Law ' 

John Arundell Seiſed of Lands in Fee, makes a Leaſe 
thereof to A, and B. for their Lives, and atter grants the 
Reverſion to C. for his life, To which Grant 2. doth atturn, 
being Joynt-tenant with B. Aud after 4, by his Deed doth 
Surrender to C. all his Eſtate, Title, and Intereft, &c. and 
then dyes ; C. entreth, claiming to hold iy Common with 
B. And whether his Entry was lawful or no, was the Queſti- 
on? and Judgment was given, that it was lawful ; for the 
Atturnment of the one Tenant for life, ſhall vcſt the en- 
tire Reverhon in the Grantce, beeznaſe the Eflate of the 
Joynt Leflecs is entire, and every Joynt-tenant is Seiſed 
per my and per tout, and by conſequence the Reverfion, 
which is dependent, and expetant upon this Eſtate is en- 
tire alſo, and the Attornment of the one Joynt-renant, is 


'the Actornment of both. Co. lib. 2. f. 66; Tookers Caſe, 


and Cro, 1. part fol, 737, 802, 803. Rud verſus 
Tucker. ; 

4+ Feme-Sole Leaſes Lands for life, with a Rent reſer- 
wed, and then grants the Reverſion in Fet, and before At- 
turnment takes Baron, whether the Attornument be Counter - 
manded by the Marriage ? 

'” a Feme-Sole maketh a Leaſe for life or years, reſer- 
ving a Rent, and granteth the Reverfion, and takethi 
Husband, This is a Countermand of the Atrornment. 1 H. 
7.19. 2 R, 2. Tit. Attornment, Co. Lit. f. 310. b. A Wos 
man made a Leaſe for life, and afrerwards granted the Re- 
verſion for 1000 years, and before Atrornment ſhe takes 
F. $. to Husband, and afterwards the Tenant attorned to 
the Grantee ; the Court reſolved, and agreed, that the 
Attornment came too late, Cro. 1, part f. 270. Jones v. 


Philips. 
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Guide to the Conveyancer, 
5. Whether Attornment to him in Remainder, after the 
Pearh of Grantee for life be good ? 

- If the Lord grant by Deed his Seigniory to A. for life, 
the Remainder to B. in Fee, A. dies, and then the Te- 
nant attorns to B, this Attornment is - void, becauſe it is 
not according to the Grant, for B. ſhould have a Remain. 
der without any particular Eſtate, 11 H. 7. 12. 6. 
Coke in his Comment on Littleton, Seft, $51. fe 
310.4. 

6. Two Grants are made of the ſame thing, whether an 
Attorument to the Second, can be 8s Fruſtration of the fir 
Grant ? 

If the Lord grant the Service of his Tenant to one Man, 
and aſter by his Deed bearing a later Date, he grant the 
fame Services to another, and the Tenant artora to the 
Second Grantee, now the Second Grantee hath the Servi- 
ces, and albeit aſterwards the Tenant will artorn t5 
_ the firſt Grantee, this is clearly void. Littlet9 Se, 

$52. 

7, Whether Attornment to the Grant of a Reverſn,may 
be by words of Aſſent thereto, ſpoken to a meer Stran= 
er £ 

G. B. Tenant for life, Remainder to A. B., in Tail ; A.B. 
by bis Deed, grants the Remainder to H. in Fee; G. B, be- 
ing Tenant for lite, having notice of his Graar, ſaid to 
T, H, and F. S. two Strangers; That he was well pleaſed, 
and content the ſaid Grant was made to H, for he was his 
Couſin, And if this was a good Atrtorament was the 
Queſtion : All the Court agreed, That it was an Artorn- 
ment, alchough the words were ſpoken to thoſe who were 
Strangers, and who peradventure had not any netice of the 
Grant, nor were ſent or required by the Grantee to take 
Atrornment, nor required the Tenant to allent, bur was 
4 voluntary Speech only, for it ſufficeth, that the Tenant 
hath notice of the Grant, and aſſents therero. And it is 
for the benefit of the Grantee, who naving the Grant, and 
accepting of that Aſſent, ſhall be intended to agree there- 
to, in the life of Tenanc for life ; becauſe being a lawful 
AQt, the Law accounts that he agreed to thar Accornment, 
And it is nor neceſſary to atturn to the Grancee - himſelt, 
- for allche pleading is, 4 que! Grant joy attornera, with- 
eur mentidhing the Attornment co be to the Grantee or 
any other- Andif the Tenant indorſe his Hand as a Wir- 
neſt co the Deed of Grant of the Reverſion, ic is a good 
: | : Atrorament, 
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- Guide to the Conveyaneer: - 
Attornment, unleſs he doth not know what was in the 
Deed ; for he ought to have perfect cognizance of the” 
Graact ; otherwiſe it is not a good Atcornment, .Cro. 3. part 
440, 441. Hilton v. Bembriage. 

8. Whether the Enlargement or Alteration of the parti» 
cular Eſtate, after Grant of the Reverſion, can be a coun+ 
termand of an Attorument ? 

Two Grants, if the former be in Fee, and the latter be 
for life, and the Tenant doth firſt attorn to the Second 
Grantee, he cannot after attorn to the firſt Grantee to 
make the Fee-{imple paſs, for that ſhould not be according 
to the Grant, bur in that Caſe the Attornment to the firlt. 
1s Tountermanded, Co. Lit. 310. 4. 

So it is if a Reverſion expeQant upon an Eſtate for life 
be granted to another in Fee, and. after the Grantor be- 
fore Attornment, confirm the Eſtate of the Leſſce in Tail, 
the Attoroment to the Grantee for theFee- ſimple is void,Co. 
Lit. 310. 8. 

9. A Signiory uu granted to a Bilbop, and his Heirs, and 
after to him and his Succeſſors, whether Attornment to both 
Grants be void ? 

{f the Lord by one Deed grant his Seigniory to F. Biſh- 
op of London, and to his Heirs, and by another Deed to 7. 
Biſhop of London, and to his Succeflors, and the Tenant 
ateorn to both Grants, the Atto1nment is void, for albgt 
the Grantce be but one, vet he hath ſeveral capacities, and 
the Grants are ſeveral, and the Attornment 1s hot according 
tocither of the Grants, Coke in his Comment on Littleton; 
SeF. 552.f. 310.6. 

10. Whether the acceptance of Leſſee for life of a Con 
firmation of his Eſtate, the Remainder over, be a good 
Attornment t0 veſt the Remainder © 

If a Man let Land to another for his Lite, and aſter the 
Leſſor confirmeth by his Deed the Eſtate of the Tenant for 
life, the Remainder to another in Fee, and the Tenant fot 
life acceprerh rhe Deed, then is the Remainder in fazr in 
him, ro whom the Remainder is given, or limited by the 
ſame Decd. Forby the acceptance ot the Tenant jor |.fe 
of the Deed, this is an agreement of bim, and fo an Ar- 
to1nment in Law, Littleton Set. 573+ 
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Gutve to the Conveyancer; 
| 41. Attornment, whether it fall bind an Infant? And 

whether an Infant can be compelled to attorn ina Quid Ju. 
ris Clamat, or per que ſervitia? 

If an Infant hath Lands by Purthace, or by Deſcent, he 
ſhall be compelled to atrorn ina per que ſervitia, and no 
miſchief to the Infant, for when be cometh to full Age, 
be may diſclairn to hold of him, or he may Cay that he 
holds by leſſer Services ; but there ſhould be a greater mil- 
chief torthe Lord, if the Attornment of an Isfant ſhould 
not be good, for be ſhould loſe his Services in the mean 
time, Co. Lif. Z1 5.4. 

The Lord of a Manor, aud Tenant within Age of 21 
years by Fealty and Rear, the Lord enfeoffeth a Stranger ; 
wwhich F nt the Tenant attorns. Queſtion, Whetber 
the Artornment of an Infant will bind him to the payment 
of the Services or not; and by Coke, Walmſley, Warburton, 
- and Foſter, it ſhall bind, for he is compellable in a per que 
ſervitia, and ſhall not have his Age, but he may avoid any 
prejudice thereby at his full Age; and if a Fine here had 
been levyed, he had been compellable ; and the rather, 
becauſe it is but a bare aſſent. Co. 1jb, y.f. 84. Coneys 
Calc. 

The Artornment of an Infant toa grant by Decd is 
good, and ſhall bind him, becauſcir is a lawful AR, albe- 
: be be not upon that Grant compellable ro attorn, Co.Lit, 
41.5» # 

- 4 Whether an Attornment for part of the Grant, can 
be good for the whole ? | : 
If a Reverſion be granted of thuce Acres, and the Lef- 

ſee agree to the Grant for one Acre, this is good tor all 

three ; and ſo it is of an Atrornment in Law, if the Rever- 
hon of three Acres be granted, and the Leſſee Surrender 
one of the three Acres to the Grantee,” this Attrornmenr 
ſhall be good for the whole Reverſion of the three Acres 

zceording to the Grant, 18 E. 3. Tit. Variance 63. 22 E.z. 

18. Co, 136.2, Tookers Caſe, evd Coke in his Comment on Lit- 

tleton, SefF. 551. f. 309, 

13. After a Grant of a Reverſion of two Acres, the 
Leſſor levies a Fine of one, whether as A:tornment aft er to 
the Grantee can paſs the other Acre ? 

If a Reverſion of two Acres be granted by Deed, and 
the Leſſor before Attorament levies a'Fine of one of them, 
and che Tenant attorn to the Grantee by Deed, this 28 good 
for the other Acre, Co. Lite f. 309.6. 
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14. Arrernnent , Whether 'it cn Þ compelled from 
the Tenant , where pare of @® Reitt-Charge is gramed by 
Fine? 

If n Man have z Rent-charge granted to him of Twenty 

per Anmum, and the Grantee grants five pounds a 
year of ir to z Stranger by Fitie, the Tenant is not com- 
pdllable ro artorn ; for in this Cafe, a Man cannot againſt 
Common Right, be made fabjet to Sundry Diſtreſſes, * 
where the Grant made and meant but one. Hobarts Re» 

75, f. 25. Rob v, 03bitn. 


T7 15. Whether a Deviſce of a Reverſion can Diſirein, or 


any Aion within Attorniment ? 

If a Man Letteth Teriemenrs that are Deviſable by Cu- 
ſtom, to another for life, or for years, and Deviſech rhe 
Reverfion by bis Teſtament to another in Fee, or Fee-tail, 
and dyeth, and after the Tenant commits Waſt, he to 
whom the Deviſe was made, ſhall have a Writ of Waſt, 
although the Tenant doth never atrorn ; in the ſame man- 
ner it is, where a Man is Sciſed { according to the foreſaid 
Cuſtom ) of a Rent-Service, or of a Renr-Charge, and 
Deviſeth fuch Rent or Service to another by his Teſtament, 
and dyeth, In this Caſe he to whom ſuch Deviſe is made, 
may Diftrein the Tenant for the Rent or Service arere, al- ' 
though the Tenant did never attorn ; and the Reaſon is, 
for chat the Will of the Deviſor made by his Teſtament 
ſhall be performed, according to the intent of- the Devi- 
for, and if the effeft of this ſhould lye upon the Atrorn- 
ment of the Tenant, then perchance the Tenant wonld ne+ 
ver attorn, and then the Will of the Deviſor, ſhould ne- 
ver be performed; and for this the Devifee ſhould Di- 
ftrein, &c. or he ſhall have an AdQtion of Waſt, &c. 
withour Attornment. Littleton Seffions 585, & 586+ 

34 H.6. 9. Perkins SefF, $62. Tit, Deviſes. 19 H. 6 2+ 
Kitchin t I 40. Tit. Attornment, 

16. A Reverſion is granted toan Alien, and after Dt 
niz.ation, the Tenant atturns, whether the King ujon Office 
found, ſhould have the Land ? 

If a Reverſion of Land be granted to an Alien by 
Deed, and before Attornment the Alien. is mate Deniten, 
and then the Artornment is naade, the King upon 
found, ſhall have the Land: For as to the Eſtate between 
the parties, it paſſeth by the Deed, ab initio, Co. Lit. f- 
310, b. Plowdens Commentaries, f. 43%. b, Nichols veil. 
Nicholls, FER 
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17. A Releaſe is matte for tife.uof s Hoaſe wnd ſeurral Q, 


Acres, ani after the Reverfion is granted of the Premiſe 
ſes to J. S. Habendum, &c. from ſuch 4 day tq come, next 
after the Death or Determination of the. Intereſt of the 


Tenant for life, for 21 yeurs next folowmng ; Tenant fot 


life dies before Attornment ; whetherthe Grant of the Re- 
werſion be good without any Attornment ? 

If a Man Leaſes n Houſe; and 200 Acres of Land for 
Term of Life, and after grants the Reverfion of the ſaid 
Houſe and Acres, from rhe Feaſt of Stint Afrchael next ufo 
ter the Death or Determination of the Intereſt of Tenwnt 
for life, for 21 years next following ;3 Tenant for life dyes 
before any Atrortmenr, yer the grant of the Reverkon is 
geod-; for that the word in the Hebendum, of the Houſe 
and Land, is intended to be a Leaſe, and Rent was alſo 
reſerved upon it, and{o a good Leaſe without any Attorn= 
went, by the Opinion of Brown, Sawniers, and Stanford 
Jaſtices. Yet by Brooke Chicf Juſtice, It is bat a Grant 
of k Reverſion, and no Leafe : But yer the Grant is good 
without Attornmefit ; becauſe. it is to commence after rhe 
Death of Tenant for life ; So that the Tenant for li&&/ 
ſhall not be attendant to the Grantee, nor ſhall make Avow- 
ry wpon him, nor ſhall have an AQtion of 'Waſt, &e.- 
per judicium Curie, Br. Attornment 60. Leaſes 73. 

18. Attornment, whether neceſſary in Exchanges of Mins 
wrs, Services, and Rents ? 

It 3. $. Seiſed of a Manor unto which he hath Common 


' Appendant, or Appurtenant ; and T, K. is feiſed of eno- 


ther Mannor, unto which he hath a Villain Regardane, 
and both Mannors are iti one County, and an Exchange 
berwixt them of the Manors, the Common ſhall paſs 
unto the one with the Manor, and the Villain unto the other 
vith the Manor without Deed. Bur they ſhall not Diftrain 
for the Services of the Tenants of the Manors, without 
their Artornttient , Perkins Seff, 249. Tit. Excoon- 
ges. 
So if I grant a Rent-charge, iſſuing ont of tny Land 
unto F. S, in Exchange of one Acre of his own Land, &c: 
itis a good Exchange, and I may Exchange Rent which 1 
have iſſuing our of the Land of F. S. with 7. X. for his 
own Land, Tenement, Rent, or Common, &c. And it 
is good with Attornment, &'c. And yet if any of us the 
Exchangers die before Atrornment, it is not good. Per- 
bins Se. 263+ Tit, Exchanges, 30 E. 1, Exch.15. 
L2 \ to. if 
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Guive to the Conveyancer; ; 
19. If ws Attendarice not payment ought ts be performed 
by # Tenant, whether things may paſs without Attorn- 
ment ? © 

If a Man have a Common of Paſture to a certain num» 
ber, or « Common of Eſtovers certain, and grants them 
overy theſe (hall paſs withour Acroznment, for that. they 
are not © be taken by che Hands of Tenants, bur by. the 
Mouths of Beaſts,and where no attendance or payment is to 
be made by the Tenant, there the things may paſs without 
Atcormnenc. | Br. Attormment '59. 31 H. 8. Tit. Attorn- 


es. 

20. J. S. makes @ Leaſe for 20 years to J. N, wholets 
for cen years, rendring Rent ; ]. S. grants the Reverſios 
of the Term and Rent to ). D. whether |, N. ought to 
attorn ? | | 

One lers forTwenty years,and this Leſſee lets that for Ten 
years rendringRent,and after this Leſſee for Twenty years, 
grants the Reverſion of the Term and Rent to a Stranger, 
it behoveth that che Leſſee for Ten years attorn, other- 
wiſe it isif 'no Rent be reſerved, 2 E. 6: Tit. 45, Kitchin 
fol. 141.of Attornments. 

21. ]. S. Seiſed of two Acres, lets one for years, and 
then def 8 Stranger of both, Livery being made of that 
in poſſeſron, whether the othtr Acre can paſs without #t- 
gorument 2? | 

A Man being Sciſcd of two Acres, or of two Mannors, 
lets one for years, avd after makes a Feoffment of both, 
and makes Livery of that in poſſeſſion, yet the other 
ſhall paſs without Artornment, 7 E. 4. 20. 

22. Tenant for life lets bis Eftate to]. N. wpon Conditi- 
on, for failer of payment @ Re-entry, the Leſſor of ]. N- 
grants the Reverſime to J. D. whether the Attornment of the 
firſt Tenant J, N. be good ? 

If my Tenaat for life lets his Eſtate to another upon con- 
dition, for defaulr ,of payment to re-enter, and after [ 
grant the Reverſion, and the firſt Tenant attorns, this is. 
nor gaod, for he hath nothing at the time of the Grant of 
the Reverſion, 8 H. 5.10, 

23. f Perſon that is not Compellable to attorn, and yet 
Alttorns, whather his Attornment be good ? 

Tenant after poſſibility of Iſſue extinQ, is not compella- 
ble to attorn, and yet if he attorn , it is good, 43 & 


3.15.46 E. 3.13. 
if 


. 


 Gulde to 
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If Tenant in Tail attorn, it is good, and yet he is not 


ble todoirt, 3 E. 4. 11,12. E. 4.3. 

If a Lordſhip or Manor be granted by Fine, and after 
the Tenant which holds of that, makes a Feoffment, or is 
Diſſeiſed, if the Feoffee or Difſſeiſor attarn, it is good, 
and yet they are not compellable to attorn, 18 E. 


4- 10. 

If 1 ler for life, and grant the Reverfion by Fine, 
and aſter the Grant, and before Arrornment the Tenant for 
life lets over his Eſtate to 7. S. and he attorns gratis, it 
is good, and yet he is not compellable to attorn, 11 H. 6. 
54+ & 20 E. 3. Brook Tit. 24. 

2.4+ Tenant for life, Remainder for life, be in the Re- 
mainder levies # Fineto A, who brings a Quid Juris cla» 
mat, Tenant for life aſter default atturns ; whether both 
their Eftates be forfeited ; The one by the Fine, the other 
by the Attornment thereupon ? 

All che Court agreed, That the firſt Eſtate was noe fſor- 
feited, becauſe the Attornment was by Compulſion of hz 
Court, upon his defaule of appearance, and not upon his 
meer motion ; and Walmfley and Kingſmil held, That the 
ſecond Eſtate was not forfeited by this Fine ; becauſe the 
Fine isnot any Diſcentinuance. ' And nothing paſſed there- 

, bur what he might lawfully paſs. But Anderſon and 

lanvill e Contrs, becauſe the forfeiture is not ouly where 
there is a Diſcontinuance, bur where he doth any AQt in a 
Court of Record, whereby his Will may appear ro Difinhe- 
rit him in Reverfion. As where he prays in aid of a Stran- 
ger, or in Waſt brought by a Stranger, He pleads Mul Waft 
fait, and ſo admirs the Revycrfion in him, Cro. 1. pert f. 
n59, 758. Holt v. Lifter. 

26. 4 Reverſion of a Term for years was granted for 4 
 waluable confideration, whether it ſhall paſs by the Statute 
of Uſes without ax Attornment ? | 

In Treſpaſs the Caſe was, That a Termor for- a long 
Term, Demiſes the Lands for part of the Term, rendring 
Rent ; and after for valuable conſideration grants the Re- 
verſion of the Term to the Defendant, who had Diſtrained 
for Rent incurred after the Grant, but no Attornment was 
had to the Grant, And it was adjudged by the Court, 
That-nothing paſſed by the Grant, tor though this Reverſi- 
on be granted for @ valuable conſideration, yet it was not 
executed by the Statute of Uſes, which extends only where 
an Eſtate is granted by a Perſon ſeiſed, and the Grantor 

js Ly hers 


Ld 


149 


: 
_ 
oo s 
_ 
/ 


\ 


Stevens v, Hitchins, 

26. Whether an Attornment made by 4 Leſſee for yeart, 
the ſame day the Rent was de to be paid upen his Leaſe to 
bim that had purchaſed the Rewerſion of the Land let wato 
him, be a good Attornment ? 

The Court, was moved todeliver their Opinion in a Caſe 
formerly moved, wherein the queſtion was, Whether Attorn- 
mert made by 2 Leſlce for years, the ſame day that rhe 


Rent wagdue to be paid upon his Leaſe to himthar purcha. 


ſed the Reverfion of the Land let unto him, 2ad for which 
the Purchaſer had brought his Aftion, be a good Attorn- 
ment» Roll Juſtice ſaid, thatit is2 good Attornment by 
the 4verment made, and by the finding of the Jory, and 
that Judgment ovght to be for the Plaintiff. Bacon Juſtice 
agreed and ſaid, The Artornment ſhall be intended to be 
before Sun ſet,and not afterwards. Therefore let the Plain- 
tiff rake his Judgment, Stiles's Reports, f. 74. Mich. 21. 
Car. B.R. 

2 7, Leſſee for life, Remainder for lifa, Remainder in 
Fee to the firſt Leſſee for life, Leſſee for life grants the 
Reverſion te che Barou of the Remainder for life, whether 
this be a good Attornment ? | 

Upon Evidence at the Bar, It was held per cyriam, That 
if rhere be Leſſee for life, Remainder tor life, the Rever- 
ſion to the firſt Leſſee, and he grants the Reverſion to rhe 
Baron of her in Remainder, This is 2 good Grant of the 
Reverſion in Fee, without avyy Attornment ; for tis an At- 
rornment in Law by her acceptance. HFnarher point was 


*Marted in the Caſe aforeſaid, If the Leſſee makes a Feoff- 


ment with a Letter of Atrorney in the Peed to make Li- 
very, whether this ſhall paſs ta the Reverfion by the At- © 
tornment of the Remainder Perſon, for that there is a Let- 
ter of Fttorny cantained in the Deed ? Haughton and Dv-' 
deriage ſeemed privately, that this would paſs as a Grant 
of the Reverlzan, Rol/z Reports, 1 part f. 187. Lntey V- 
Englefield, 

28. Grandfather Tenaut for life, perfpades the Father 
to grant . his Reverſion in Fee to his Son, aud promiſes to 
pay the Debts of the Father, the Father grants the Reverſion. 
accerdingly. The Grandfather pays his Debts, whether thu 
payment and perſmaſion precedent, ſhell amoxnt ts an At- 
tornmont in Law * 

Upon 
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here igonly. poſlaſſed of a Term for years, and Judgment 
was given Loy wy ber, Jonas's Reports, f. 21 we 6a | 
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Upon Evidence to the Jury it was agreed by Myzzfager, 
Dedirides and Haughton, Croke being abſent, That is 
Grandfather Tenant for life perſwade the Father to granc 
his Reverfion in fee to his Sou, and in conſideration thereof, 
the Grandfather promiſes to pay the Fathers Debrs,this pay- 
ment and per{waſion precedent, amounts to an Attornment 
in Law ; and Mowntague faid, that it was as ftrong as the 
Caſe in Dyer , where the particular Tenant wrote to the 
Grantee, viz. 1 am glad that I ſhall have ſo goed a 
Landlord as your Lordſhip, Rolls Reports 2. part f, 91. At« 
well Y. Harr ih 

29. A. is Seiſed of a Rent- charge, aud grants it over 
ta B, to which the Tenant attarns , A. afterwards retakes 
that Eſtate; whether there ought 10 be a utw Attornment ? 
My Lord Chief Juſtice Vaughan ſaid, That where Per- 

ſons ſciſed of a Rent-charge, by granting it over with At- 
rornment of the Tenant, have totally departed from their 
Eſtate, anJ after retake, either ſuch an Eſtate as they had 
before, or a differing Eſtate in Rent, they muſt have a new 
Artorament, and the former privity is wholly deſtroyed, and 
conſequently no Arrears can be diſtrained for, by reaſon of 
the firſt Privity , which is not, Yaughans Reports, fe 44+ 
Dixon v. Harriſon. 

30. Tenant in Tail, Remainder inTail, hq in Reverfpon 
grants to the firſt Tenant in Tail, Habendum, to him and his 
Heirs of his Bady, with « Remainder over, whether this 
he 4 good Attornment ? 

It was held ; If Tenant in Tail be, Remainder in Tail, 
Remainder in Fee, and he who has the Reverfion or Re- 
mainderin Fee, grants it to the firſt Tenant'in Tail, that 
this acceptance of the Deed is an Attornment, which ſhall 
bind theie in Remainder over. Moors Reports, $24 1.1112. 
The Caſe between the King and the Lord #ilkam Howard 
in Chancery. | 

31. Leſſee for years dies inteflate, the Leſſor enters,and 
makes a Feoffment, Adminiſtration is after gramed, 
whe Adminiſtrator enters , whether this be a good Ate 
_ Fornment ? | 

One ſeiſed in Fee, makes & Leaſe for years, the Lef- 
ſee dies inteſtate, the Leſſor enters, and makes a Feoff- 
meat, Adminiſtration is granted, the Adminiſtrator en» 
ters, this is an attornment by all the Juſtices, although ax 
the time of the Feoffment, there was no Adminiſtrator in 


Efſe, Moors Reports, 875. 8. 12245 
L 4 32. Whe- 
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Guide tot 
32. Whather an Attornment ought to be made to the 
Grantee himſelf ? 

The Caſe was, He in Reverſion upon a Leaſe for years, 
makes a Charter of Feoffment to divers Perſons, to the uſe 
of himſelf for life, and after to the uſe of his Eldeft Son 
in Tail,” and the words of ' the Charter were, Dedi, Conceſſi, 
Barganizavi, & Feoffavi, and he Scaled and delivered the 
Deed, but no Livery of Seifin was made, and afterwards he 
came to his Leſſee for years, and ſaid to him, - that he had 
made a Feoffment, and ſhewed alſo the uſes, but did not 
ſhew to whom the Feoffment was made; to whom the Leſſee 
ſaid , you havedone very well, Il am glad of it; and if 
that were a Attornment was the queſtion : It was faid, 
That that was the Caſe of one Arden. And Gent and 
Manwood were of Opinion, that the ſame was no Attorn- 
ment, becauſe it was not made to the Feoffee, ſc. to the 
Grantee of the Reverfion ; and ſo ir was ruled ip this Caſe, 
for Attornment ought to be to the Grantee himſelf, and 
not to Ceſtuy que uſe. Leonards Reports, 1 part 
uw. 75. 

33. 4A Copyholder by Licence makes a Leaſe for Term 
of years, and then makes 6 Surrender of the Reverſion with 
the Rent, to the uſe of B. who has admittance ; whether 
Attornment be requiſite in ſuch _ x 

A Copyholder with Licence ofthe Lord Leaſed for years, 
and afterwards Surrendred the Reverſion with the Rent, to 
the uſe of a Stranger, who is admitted accordingly ; It was 
moved, if here need any Artornment, either to ſertle the 
Reverſion, or to create a Privity ; and Rhodes and Wind. 
ham Juſtices were of Opinion ; That the Surrender and 


- Admittance are in the nature of an Inrollment, and fo a- 


mount to an Fttornment, or at leaſt do ſupply the want of 
it, Leonard" part . 408. 3 part n. 247. 

34. Whether the Reverſion of a Term ( a Leaſe of part of 
the Term being firfl made) can paſs the Term and Rent, 
reſerved upmm the firſt Leaſe without Attornment ? 

It was the Opinion of all 'the Juſtices, That it Leſſee 
for 20 years, make a Leaſe for 10, that he may grant 
the Reverſion without Deed ; but inſuch Caſe if there be a 
Rent reſerved, there onght to be a Deed, and alſo an At- 
rornment, if the Rent will be had, Leonards Reports, 3 par# 
w.368.p. 279+ Vide Jones Reports 243. 


3s. Lefir 
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3 $- Leſſor grants the Reverfion*o the Leſſee and to B, Q, 
whether any Atternment be requiſite } | 

le was agreed by all the Juſtices in the Common: P/er;, S. 
Thar if there be Leſſee for years, and the Leffor gras. th 
the Land to the Leſſee, and a Scranger, that the Reverii 
on (ball paſs without Livery or Atternment ; and that by 
the acceptance of the Deed by him who ought to atrorn, 
Leonards Reports, 3 partn.368.f. 279. 

36. A Man Seiſed of a Rent in Aw, grants the ſamely Q. 
Fine to B. to'the uſeof C. whether there needs any Attorn- 
mens to the Conuſee? 

. A. Sciſed of a Rent in Fee, granted the ſame to B, to x£, 
the uſe of C, It was moved to whom the Ter-tenant ſhould 
atrorn, and by Walme/ly, Periamand Windham,there needs 
not any attornment to che Conuſee, becauſe all the Righc 
of the Rent is out of che Conuſor, and transferred to 
Ceſtuy que uſe inſtantly. And Walmſley cited this Caſe to 
have been lately adjudged : A Reverſion in Fee upon a 
Leaſe for years was granted by Fine to A. to the uſe of B: 

B. withoue Artornment, brought an Aftion of Waſt, and 
it was adjudged, that the Action did well lye, Leonards 
Reports, 4 part n. 129. Canon and Orborns Caſe. 

37. If « Man bcing Seiſed of the Manor of D. makes a Q. 
Leaſe of the ſame for years, rendring Rent, with clauſe 
of Re-entry, and then levieth # Fine Sur Cognizance de 
droit, &c» to the uſe of himſelf and his Heirs, and the 
Rent being demanded, is behind, whether he can ve enter 
or avow for the Rent, without Attornment ? | 

A. Seiſed of 2 Manor, Leaſed the ſame for years, ren= &£,] 
dring Rent, with Clauſe of Re-entry ; and afterwards le- 
vyed a Fine Sur Conuſance de droit, &c. to the uſe of 
bimſelf and his Heirs, the Rent being demanded is behind, 
It was held, than 4, cannot Re-enter, nor avow for the 
Rent, but is without any Remedy for the ſame without At- 
rornment, Leonards Reports, 4 part n, 93-f. 34+ 


The Ninth Conveyance, by way of Sur 
_ render. 


HE Deſcription of a Surrender made by Sir Edward 
Coke, is thus ; Surrender | Surſuw: Redditio ] pro- 
perly is the yielding up of an Eitate for life or years to 
him that hath an immediate Eſtate in Reverſion or Re. 
mainder, wherein the Eſtate for life or years, may drown 
by mutual agreement between them , His Comment on Lis. 
tleton, SefF, 636. f. 337. 6. Some on this manner ; Sure 
render is an Inſtrument teſtifying with apt words, that the 
particular Tenant of Lands or Tenements for life or years, 
doth fufficiently conſent or agree, that he which hath the 
next or immediate Remainder or Reverfion thereof, ſhall 
alſo have the particular Eftate of the ſame in poſſeſſion ; 
and that he yieldeth and giveth up the ſame unto him, 
Weft part 1. lib. 2. Seft. 503. Deftor Cowell in bs Inter- 
preter, Tit. Surrender, and Noy cap. 36. of Surrewe 
&er 1s 


E. Obſervations. 


1. There be three kinds of Surrenders,viz. A Surrender 
properly taken at the Commou Law, which is here betore 
deſcribed, and whereof we are principally to Treat, Se- 
condly, A Surrender by Cuſtam of Lands holden by Copy, 
or of Cuſtomary Eſtates, whereof you may read in Lit- 
thtan, lib. 1. c.9. And Thirdly, A Surrender imprope ly 
raken ( as appears, Littleton Se. 550.) of a Deed. And 
ſa of a Surrender of a Patent, and of a Rent newly 
Created, and of a Fee fimple to the King. Co, Lit. f 
33$. 8. 

2. A Surrender properly taken is in two manners; U!z. 
A Surrender in Deed, or by expreſs words ; or a Surrender 
' #n Law wrought by Conſequent, by Operation of Law; 
The former muſt have ſufficient words to prove the Aſſenrt, 
2nd Will of the Surrenderer to the Surrender, and that the 
other do alſo thereunto agree ; The latter is, when the Lef- 
ſes for years, dothtake a new Leaſe for more years, Co. 
Lit. f. 348; 4. Perkins Sefions 606, 616. 4 

I» 


Guide tothe Conveyancer: 
3. A Surrender in Law is in ſome Caſes of a greater 
force than a'Surrender in Deed ; as if a Man make a 
Leaſc for years, to begin at Michaelmas next, This ſuture 
Intereſt cannot be Surrendred, becauſe there is no Rever- 
fion wherein it may drown ; but by a Surrender in Law it 
may be drowned ; as if the Leſſee before Michaelmgs take 
a new Leaſe for years, cicher to begin preſently, or at 
Michaelmas, this is a Surrender in Law of the former 
Leaſe, Portior & equior eft diſpoſitio Legis, quam Ho- 
minis, Co. Lit. f. 338. 4, Perkins Sef, 601. Tit. Sur- 
renders. : 
4- A Right cannot be Surrendred, Co, Lie. f. 338. 4. 
and therefore he that Surrenders, ought to be Seiſed, or 


Polleſſed of an Eſtate at the time of the Surrender, Perkins 


Se. 559, 600,601, Tit. Surrenders. 

5. A Joynt-renant in Fee cannot Surrender to his 
fellow. ' Perkins Sef#. 586. 12 H. 6, Surrender 6. 40 
E. 3. 41, 


6. A Surrender to one Joynt-renanc, ſhall enure to 


both. . Co, Lit. f. 192. & & 214, & Pqgrkins SeR. 
615. ; 

7. The Hushand may Surrender his Wifes Dower for 
his life, and hEr Leaſe for ever. 

v.. Generally where a particular Eſtate cannot Commence 
withour Deed, there the Eſtate cannot be Surrendred with= 
out Decd; and & Contra, an Eſtate that may Commence 

*vithout Deed, may be Surrendred withour Deed. Coke in 
his Comment on Littleton, Sel. 636» f. 338. 4, Perkins 
SelF. 582. Tit, Surrenders, 14 H. 7. 3. 4,6. 

9. A Surrender made by an Infant by word,of the Land, 
is not good ; infomuch as if he Surrendreth an Eſtate of 
Freehold, aud by force thereaf, he ro whom the Surrender 
3s made doth enter, the Infant ſhall bave an Aſliſe, Pers 
khins SefF. 61 4.T:t. Sarrenders. 

to. A Surrender made by dureſs of Impriſonment, is 
void, Perkins Set. GI 4. 

11. Infants, Women Covert, Mad and .Lunatick Pers 
ſons, and ſuch like Perſons, as are diſabled to grant, and 
ae not good Grantors, cannot be good Surrendrors, and 
none but ſuch as may grant their Land, may Surrender 
their Land. Br. & Fitzh, Tis. Surrender. And ſuch as are 
dilabled ro take by Grant, are diſabled to take by Surren- 
der, Co. lib. 10. f. 67, Caſe of th: Wardens of St. Savi- 
«s i Southwark. 

12. A 
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12. A Corporation aggregite of many, cannot make 
an expreſs Surrender without Deed, but a Surrender in 
Law may be made by it. And by a Deed in Writing it 
may make an actual Surrender , Co. lib. 16. f. 67. 
Caſe of the Wardens of the Church of St. Saviors in 
Southwark. 

13 A Surrender made 'to an Infant is good, for he 
that may be a good Grantee, may be a good Sur- 
rendree. "S, ; 

14e A Surrender generally ſhall be taken moſt in advan- 
tage of the Surrendree, and againſt the Surrendror, Per- 
bins Se4.61 0,0 611. Tit. Surrenders. + | 

15- Though the effeft of ſach an AR is, that it doth 
paſs the Eftate of the Surrendrer to the Surrendree, and 
by it the Eſtate of the Surrendrer is drowned, and extin&t 
in the Eſtate of the Surrendres ; yet in ſome Caſes, and 
ro ſome purpoſes it ſhall be ſaid co have continuance till ; 
as if Tenant for life grant a Rent charge, and after doth 
Surrender his Eftate to the Leſſor , the Rent-charge ſhall 
contiaue. So where Leſſee for life make a Leaſe for years, 
and after it doth ſurrender, the Leaſe for years doth con- 
rinne. Co. Lit. f. $33. b. Br. Surrender 47. 20 E. 
4-13.6. 

16. The Marriage of the Leſſee in Remainder, with the 
Leſſee in Poſſeſſion, is no Surrender. Anderſons Reports, 

1 pert f. 132. 

17. A Leafe cannot be Surrendred b:fore it commenceth 
in Poſſeſſion. Anderſons Reports, 1 part 132. 22E. 4-37» 
4 H. 3.10. b. 35 R.8.58. 

28. Ir is no Surrender for the Leſſee to make Livery 
wpon the Land, as Attorney, on the Fegffment of the Lef- 
for. Ander ſons Reports, 1 part 247- 

19. He that hathan Irtereſſe Termini, a future Intereſt, 
cannot by any words expreſs, Surrender it ; and yet by bis 
acceptance of a new Leaſe, ir is drowned, Co. hib.1 of. 5. 
Lampets Cafe. | 

20. He that hath a Fee fimple Eſtate, cannot Sur- 
render it, becauſe it cannot be drowned in another Eſtate, 
I2 H. 4. 21. 

21. The Husband and Wife can neither in Deed, nor 
in Law,Sorrender the Wifes Eſtate for life,ſo as to bind her, 
if ſhe Survives. Hobaris Reports, f. 203,204. Swain V. 
Hohnan and his Wife. 

| 22. One 


' Guſde to the Conveyancer: 


22. One Exccutor may 'Surrender 4 Leaſe for | 


years, 
which divers Executors have in right of the Teſta- 


fOTs 

23. One may have ſuch a Term in Reverſioq, to which 
che Term of years in Poſſeſſion may be Surrendred, for he 
who hath 1o years in Poſſeſſion, may Surrender to bim 
that hath 20 yeats in Reverſion, and the Leſſor may Sur- 
render to the Greater Term, Popham 31. 

24. By agreement of the Parties, 2 Surrender may be 
made upon 3 Condition Precedent, or Subſequent, as if it 
be with Reſervation of Rent, and rhat ic be not paid,that 
it hal] be void ; but if it be an Eſtate Hr life, that is co 
be Syrrendred, it ſeems it muſt be made by Writing inden- 
ted”: And fo allo it is Conceived of a Leaſe for years, made 
upon Condition ; But however it is fafe fo to do it 
Perkins 624. Co. Lit. f. 2 18. b, Dyer 251. Bro. Surrender. 
21 H. 7+ 7. 

25. A Man may not Authorize a Stranger to Surrender 
his Leaſe for years, to make it a good Srrender, Cro. 
Eliz. f.488. Sleigh v. Bateman, It is not to be done by 
Attorney, Leonards Reports, 1 part Caſe, 4s. 

26. Leſſee for years accepts a Leaſe in futuro ; This 
is a perfeQ Surrender of the former Leaſe, and the Leſſor 
may enter preſently, Cro.Eliz.5 22. Ive v. Sams, and f. 
60s. Hutchins v. Martin. 

27. A Leaſe in Reverſion,to begin at 2 day to come,can- 
not be Surrendred. 

28. Two Joynt-tenants be, 2ud to the Heirs of one of 
them, He that has the Eſtate for life, cannot Surrender to 
his Companion, becauſe of the joynt poſſeſſion in them 
both, 20 H.6. 51. 

29. Tenant for life may Surrendcr co him in Remain- 
der for life ; for his own Eſtate for life, is Higher and 
Greater to him, than the Eſtare for lite of the Leſſee, 
24 E. 3. 32.6. 

30. Leſſee for years Leaſcth ro the Leſſor part of his 
Land, he may Surrender the Reſidue, for 'tis a Reverfion, 
20 E, 4.13» 

31, A Deviſce of Land, till a certaia Sum of Money 
be raiſed, may Surrender it, yet be had not any Effaie,bue 
only a Chattel, ſc The perception of the Profits, Co. /ib. 
4.82, b. Corbets Caſe. 

32. Tenant by Statue Merchant , Staple and Ele- 


git may Surrender, Co, /zb, 4. 82. 6. Corbetz Cale. 
| | 33.4 
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3 3- A Man Leaſts for years, the Leffee cannot Surren- 
der before Entry ; Bur if in fuch Caſe rhe Leffor Waves 
the Poſſeſſhon , the Leſſee 'may Surrender before Entry, 
Perkins Sett, 603. 

34. Leſſor for life of Land in one County, may Sur. 
render in another County, 40 E. 3+ 43. 

-35- The acceptance of a Furure Intereſt, is not 
any Surrender of another .furure Intereſt. '3 H. 6, 
18, . 
| 36, Leſſee for years of Land, accepts a new Leaſe 
by Indenture of part of rhe Land, Leaſed before ro him, 
this is a Surrender only for chis part, and not for all, 
Hill, 43. Eliz. B. R. betwetrn Fiſh and Cmapion. 


HI. Queſtions with their Reſolutions. 


1. A Leaſe for life of Land, Remainder to' ]. N, for 
years, Leſſee for life Surrenders to]. N. in the Remainder 
for years, whether it be a good Surrender ? 

If a Leaſe forlife be of Land, the Remainder of the 
ſame Land unto a Stranger for years, and the Leſſee for 
life doth Surrender unto him in the Remainder for years, it 
cannot take effe&t as a Surrender, becauſe that Eſtate for 
life, cannot drown in an Eſtate for years, Perkins Sett. 
5s 89. Tt. Surrenders. 

2. 4 Leaſe for life made of Black- Acre, Remainder for 
life, Remainder to }. S.. in_ Tail, Leſſee for life makes # 
Surrender to ]. S. Whether @ good Surrender ? 

If a Leaſe for life be made of Land, rhe Remainder toa 
Stranger for life, the Remainder unto another Stranger in 
Tail, and the Leſſee doth ſurrender unto him in the Re- 
mainder in Tail, or unto his Leſſor, who hath the Fee in 
Reverſion, living him in Remainder for life. This Surren- 
der is void, totake effeft as a Surrender, becauſe that he 
unto whom the Surrender is made, hath not the immedi- 
ate Eftate in Remainder unto him, that maketh the $r- 
render: Burif he who made the Surrender, had but an 
Eſtate for years, and in the Surrender there be words which 
amount unto a Grant of 'his Eſtate, then the Surrender 
ſhall rakeefſet by way of Grant of his Eſtate, Perkins 


Se3.588. 14 H.7.2. 8. J. 4 


% 


U 


' 


3. A Feefſrhens mautle of Land Yo ].S, and T.K: #0 have 
ail ro Doll to them, and to the Beirs of T. K. J. S. Surrens 
ders his Eftate to T. K. whether this be a wid Surreniter 
or not ? n 

If 2 Man doth enfeoff 7.S. and 7; K. of certain Zands, 


to have and to hold unto them, and tothe Heirs of T. K. 


and F. S. furrender his Eſtace unto 7. K. it is a void Serren- 
der, uotwithftanding that 7. $. had but a Frechold, and 7. 
" Dare a FeeexpeRtanc to be executed in poſſeſſion imme- 

acely after the Deach of F. S. and the reaſon is , becauſe 
chat T. K. had a Joynt poſſeſſion in the Freehold, which 7. 
S. and every Joynt-tenant is ſeiſed of the whole, ſo thac 
the Surrender cannot be the Cauſe, that he bath the poſRMi- 
on of any part of the Land, and alſo his Eftare cannor 
drown in the Eftate of T. XK. for cither ot them hath Effate 
of Freehold in poſſeſſion, in and through the whole Land, 
12 H, 6. Surrender 6. 

4. Whether the Grant of a Bayliwick to a Leſſee of the 
Mawer, be # Surrender or Determination of the firſt 
Leaſe ? 

It was refolved by the Court of Kings Bench, That it 
way not 2 Surrender; and that for three Reaſons. 1. 
For that the Leaſe of a Bayliwick is of another thing, 
2. A Bailiff hath Authority ro meddle- with the Zand, bur 
hath not any Intereſt therein» 3. Becauſe a Bailiffhath no 
permanent Eſtate, but is determinable at the Lords plen- 
ſure. Bailiff of a Manor, who hath Rent iſſuing our of 
the ſame Manor, ſhall have that Rent by Recouper,which 
proves, that it 1 Suſpended, becauſe the Bayliwick be- 
ing a thing giſtint from the other, the taking of a Grant 
thereof, cannot be a Surrender of the Leaſe of 'the Land, 


| Cro. 2. pare f. $5. 196, 177, 178, Gybbon v. Searls, Vide 


21 H.-7. 6. Dyer 200. 48 E.3.3 2. More's Reports , 'n. 1662. 
Tr;n, 5. Jac. Sir John Chamberlains Caſe. 

5. The Kings Leſſte for years, accepts a new Leaſe fir 
years, without any Recital, whether this be a good Sterren« 
der of the firſt Leaſe ? 

ſc was agreed in Harris and Wings Cafe, Thar if Leſſee 
for years of the Queen, take a new Leaſe for years of rhe 
fame thing, without Recital of the former Leaſe, ir is 
meerly a void Leaſe, and no Surrender of the former Leaſe, 
Vide Cro.3. part fe 198. Lord Brook v. Lord Goring. 


6. Grantice 


r59 


Q. 


Of 


kl Girive to the Conveyancer; | 


. Grantee of s Rent for life, accepts of # Leaſe fat 
—_ of uh the ſame 3th and Surrenders his 
Leaſe, whether the Rent remams ſuſpended, during the 
years, or be revived preſently by the Surrender ? 

The Court held; That the Rent. was revived ; For by 
the Surrender and Agreement of the Parties, the Leaſe is 
abſolucely Determined, and not in Efſe, and none of them 
can ſay, that it is in Eſe ; buta Stranger, who is to have 
benefit thereby, may well ſay, that it is in Eſſe to him; 
But quo0ad the Leſſor and Leſſee, - it is Determined, and the 
Poſleſſion and Intereſt is in the Grantee of the Rent, with- 
out Entry, Cre,” 3. part f. 101, 102, Peto verſus Pem- 
berton. 

7. Leſſee for Twenty years, acceps; # Leaſe in futuro, 
em the Leoſe for 20 years be Smrrendred pre- 
Jently 

if Leſſee for Twenty years takes a Leaſe for Ten years, 
to begin at Michaelmas, There is no doubt but that the 
Term for 20 years is Surrendred or Determined preſently ; 
For by the Leſlees acceptance, the Leſſor bath power to 
make a new Leaſe, during the former , and at the time 
of the Leaſe making , Cre. 1. part f. 522, Ive verſus 


Samy, 


8. Leſſee for 20 years, makes @ Leaſe for to years, 
the ſecond Leſſee makes a Surrender to the firſt Leſſee, whe- 
ther @ good Surrender ? 

It was held, that this can be no honender; for when 
Leſſee for 20 years, makerh a Leaſe for 10 years, the 
ſecond Leſſee cannot Surrender to the firſt Leſſee, tor ten 
years cannot be drowned in twenty, Cro. 1 part f.1 73. Por- 
ry v. Allen, Vide Co. Lit. 273. 6. Leonards Reports , 
1 part 1. 420. Perry and Allens Caſe, Cro. Eliz. Hugh's 
'V. Robotham.' 

9. The Father was Tenant for life, the Remainder to T. 
and D, bis Sons for their lives. D. purchaſech the Rewer- 
fron in Fee, the Father, and T. Surrexder to him without 
Deed, whether this was a good Surrender"? 

Fenner held, That the Surrender was void, for if it be, 
good, it muſt be the Surrender of . him in Remainder 
which cannot be withour Deed ; and it cannot Þe the Sur- 
render of the firſt Tenant for lite, for there is no word of 
Surrender between them, Cro. 1, pars f. 269+ ph. 9. Pere 
kins v. Perkins, 

10, Whes 


"®: "Gufdeto the Convepaneee; 


10. W hether the joyning the Tenant for life, with the 
Reverſion in @ Fine , be @ ſwrrenier of the Eftate for 
life ? 

A Feme Leſſee for life, the Reverfion to two Coparce- 
ners, the Feme and one of the Coparceners, make a Leaſe 
for years for the whole, Rendring Ten pound Rent per An- 
num to the Feme, during her lite, and after Ten potnd ts 
the ſaid Coparcener ; and afterwards the Fete, and the 
two Coparceners joyn in a Fine, Sar Conuſance de droit 
come ceo, Ofc. to two Strangers, which was to the uſe of 
Farrar, the Husband of the Coparcener, that joyned in 
the Leaſe ; One of the Queſtions moved was, whether by 
this Joyning in the Fine by Tenant for life with the Rever- 
fon, che Eſtate tor I'fe be ſarrendred, and the Rent ex- 
tin, becauſe the Reverſion to which the Rent was incident, 
is gone * And the Court doubted, but inclined it was nor ; 
for every one granted what in him lay. And Periam ſaid, 
if they had not levyed a Fine, and Tenant for life dyed,the 
Leaſe was good but for a Moyety of the Parcener that let, 
yet the Rent remainded for all, Cro. 1. part. fo. 284, 2855 
Farrar v. Johnſon. 

11. 4 Leaſe for years, Remainder for life, Remain- 
der over in Fee, whether the Remainder Man for life, can 
make a good ſurrender /to him that has the Remainder 
in Fee? 

If a Man Leaſeth Land for Term of years, the Remain- 
ter for life, the Remainder over in Fee, he in the Remain» 
der for Term of life, may ſurrender to him in Remainder 
in Fee, and the F ſtate for Term of years is no Impediment ; 
jp although he cannot give the Poſleſſion of the Land, yer 
he may give the Poſſeſſion of the Frank-Tcnement, which 
is in the thing that was ſurrendred, B. Strrendcy 5 5. 

i2. Leſſce fo? life, or for years of Land, being ouſted 
- by ]. S. does before his Entry, ſurrender to his Leſſor, whe- 
ther a good ſurrender ? 

If Leſſee for life, or for years of Land, be ouſted of 
the Land by a Stranger, and after the ouſter, znd bcfore 
his Entry, he doth ſurrender unto his -Leflor, it is no good 
Surrender, becauſe he hath but a Right at the rime of 
the Surrender. Perkins Se. Gou. Tit. SWicns 
ders. 
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13. ].Ss. paſſeſſed of owe Arye for years, of the Leaſe 
of J. D. axd of another Acre for life, of the Leaſe of the 


ſame J. D. And]. S. ſurrender: unto ]. D. all the Land 


which be holds of bis Leaſe ; whether this be a good ſure 
render of bath Acres ? 
If 7.S. holdeth one Acre of Land far years, of the Leaſe 


of C.D. and holkdeth another Acre of Land farlife of the 


Leaſe of the ſame C. D. And F.S. doth ſay unto C.D. 


I furrender wato you all the Land, which I hold of your , 


Leaſe, It is a good ſurrender of both Acres : So ſhall it be, 
if he ſay, 1 ſurrender unto you the Land I hold of your 
Leaſe ; for infomuch he doth not expreſs what Land, 
it (hall te taken for all the Land , which be 
holdeth of his Leaſe , becauſe the ſurrender is his 
AR and Deed, andthe ſame (hall be taken ſtrongeſt againſt 
him. Burt if he had ſurrendied the Land, which he held 
of his Leaſe for years, he ſhall not have by this ſurrender, 
the Land which be” held for his life; ſo ſhall it be & Con- 
werſo, Perkins $efF. 610. - 

. I4 Whether the Acceptance of a vaid Eſtate, can be 
a Surrender * 

If a Man makes a Leaſe for 40 years, the Leſlee aiter- 
wards takes a Leaſe for 20 years, upon Condition, that 
if he doth ſuch an 'AR, thatthen the Leaſe tor 20-years 
ſhall be void, and after the Leſſee break the Condition, by 
force whereof the ſecond Leaſe is void, notwithſtanding 
the Leaſe for 46 years is Surrendred ; for the Condition 
was annexed to the Leaſe for 20 years, but the ſurren» 
der wasabſolute. So it is if a Man makea Leaſe for 40 
years, and the Leſior.grant the Reverhon to the Leſſee 
upon Candition, and after the Condition is broken, the 
Term was abſolutely ſurrendred. Plowdens Commentaries, 
107.6. Fulmerſtons Caſe, Coke in his Comment on Littleton, 
Seft. 350. f.218. b. Vide Cro. 1. part f. 874, 875. Mel. 
low v. May. Moors Reports 636. un. Melowv. May. 

Is. Whether Acceptance of @ ſurrender, can diſpen/t 
with Waſt committed 

If a Leſſee doth Waſt, and afterward ſurrengrerh to the 
Leffor his Eſtate, and the Leflor accept thereof, the Leſſor 
ſhall not have an Attion of Waſt, 19 H. 6.66. 11K. 2. 
Waſt 99: Co. Lit. 285. & | 

16. Whether a Copylolder for life, in Reverſion af, ter at 
Eſlatc for life in be;ng, can ſurrender t0 a Lord Di ſie 


Maynard ; 


Gulde to the Conveyancer. 


Maynard ; This ſurrender is not good, for the Diſſcifor 
had no Eſtate in the Land, capable of a ſurrender ; for the 
Copyholder for lite, continuing in' poſſeſſion, and never 
having been ouſted , there could be no Diſſcifin of that ; 
and it was Diſtinguiſhed from a ſurrender to a Diſſeiſor, 
Lord, to the uſe of another; for in ſuch ſerrenders the 
Lord is only an Inſtrument, and does but as it were aſſent, 


and until admittance, the Eſtate is in the ſurrendrer ; and 

it was reſembled ro the Attornment of a Tenant, when 

[ # Converſo ]a Seigniory is granted ; and Caſes were pur 

upon ſurreaders of Leaſes, that they muſt be to one that 
hath the immediate Reyerſion, as an under Leſſee for part 

' of the Term, cannot ſurrender ro the firſt Leſſor : and 2 
Caſe was cited of a Leſſee for years, Remainder for life, 
Remainder in Fee to a Stranger, He that had the Fee, 
enteoffed the Tenant for years by Deed, and made Livery, 
and the Conveyance was held void ; for it could not work 
by Livery ro the Tenant for years, who was in poſſeſſion 
before; and a ſurrenderit could not be, becauſe of the 
intermediate Eftare for liſe; and it could not work as a 
Grant, for want of Attornment, Featiris Reports, 1 part 
f. 35 9, 360, Anonymiz. 

17. 4 Copyholder in Remainder, ſurrenders to the Co- 
pbolder for life, for his life, Remainder over, whether 
this be @ good Remainder ? 

le was. adjudged, That the Remainder was good in Law, 
Sider fins Reports, 8 part f. 360. Wade v. Bache, Saun- 
ders Reports, 1 part Wade verſus Bache, Co. Lit. f. 
298, 8. 

12. A.makes aLeaſe for years of Land to B.by Deed duving 
the Term B. accepts the Land for a Leſſer Term by Pardol , 
Whether this be,a ſurrender of the Leaſe by Deea ? 

Roll Chief Juſtice ſaid, That if one have a Leaſe for 
years of Land by Deed, aud during the Term the Leſſee 
accepts to hold the Land for a leſſer Term by Patol, this 
is a ſurrender of the Leaſe by Deed, Stiles Reportrfe 446+ 
Timbrell and Bullock, 

19, Copybolder of « Tenure of Burrough Engliſh, ſurrew- 
dred 10 the uſe of another Perſon, and his Heirs, who 

. Gies before Admittance, whether the Right ſhall deſcend 
tothe youger Son ? 

In one Baker and Derthams Caſe, there was a ſurrender 
to the uſe of a Man and his Heirs of Copyhold Land, 


that deſcended according to the Cuſtom of Borough ro 
I : [4 tj * 
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Guide to the Conveyancer. 
gliſb ; The Surrenderee dyed before admittance ; and the 
Opinion of the Court was, that the Right would deſcend 
ro the youhgeſt, according ro the Cuſtom, Vide Modern 
Reports, f. 102. Blackburn and Graves. 

20. A Copybolder ſurrenders to the uſe of ſeveral Fer- 
ſons for years ſncceſſively, the Remainder in Fee to ]. $, and 
bis Heirs, whether the admittance of Tenant for years be 
an pamittance of him in Remainder * 

Trover for 100 Loads of Wood ; Not guilty. pleaded ; 
a ſpecial Verdi, that the Lands are Copyhold Lands, 
and fſurrendred to the uſe of one for Fleven years, the 
Remainder for five years to the Davghter, the Remain- 
der to the Right Heirs of the Tenant for eleven years ; The 
eleven years expire; and there being a Son and Daughter 
by one venter, and a Son by another venter, the Son of 
the firſt venter dies before admitrance, and the Daughter 
of the firſt venter, and her Husband bring Trover for 
cutting down of Trees ; and the Queſtion was, It the ad- 
mittance of Tenant for years, was the admittance of the 
Son in Remainder? It was adjudged, That the admit- 
tance or poſſeſſion of the Leſſee for years, was the admit- 
eance or poſſetſion.of the Remainder Man, whether he takes 
by Purchaſe or Deſcent, Modern Reports, f. 120. Black. 
burn v, Graves. | 

21. Tenaut for life of a Copyhold; He in Remainder 
entreth upon the Tenant fer life, and makes a ſurrender , 
whether any thing ſhall pa(s by this ſurrender ? 

It was reſolved by the whole Courr, Thar if there be 
Tenant for life, the Remainder for life of a Copyhold, and 
the Remainder Man for life enter upon the Tenant for life 
in poſſeſſion, and make a ſurrender, that nothing at all paf- 
ſeth hereby ; and he has no cuſtomary Eſtate in him, where- 
cf to make a ſurrenders« Moderm Reports, f. 199. Bird and 
Kirk. 

22. Tenant for life in Remainder, ſurrenders his Eftate 
to him inReverſion, whether this can be' a good ſurrender 
without Deed ? 

The Caſe upon Demurrer was, That a Man made 2 
* Leaſe for life, the Remainder for lite, and after he in the 
Remainder for life, during the life of Tenant for lite it 
pollc{ijon, and in his preſence upon the Land, ſurrenders 
his Eftare by theſe words, to him in Reverſion, ( viz. ) 7 
urrender and yield up the Tenenients unto you, and then is 


fhece delive;ed a Charter by which' the Eſtate was granted 


c to 


"Guide to the Convepancer. 
eo bim in Reverſion , ſo that the fole Queſtion was , 
If the Tenant for lifein the Remainder, may ſirrender his 
Eſtate without Deed ; and by Haughtor, Doderidge, and 
Crook Juſtices it was held, That this Remainder could not 
be ſurrendred without Deed; for there ought to © Deed 
to maniteſt the paſſing of it ; Otherwiſe it is, where the 
Tenant for life in poſſeſſion, and he in Remainder for lite 
joyn in a ſurrender ; for rhen this ſhews in the firft place, 
as 2 ſurrender of himin goſſeſhon, and fo he may ſurren- 
der without Deed, for that it ſhall paſs by Tranſmuration 
of poſſeſhon, Rolls Reports, 2 part f. 20. Bennets 
Caſc. 

23. TheGrantee of the Cuſtody of a Park, accept; a Lenſe 
of the Park, whether thicbe a ſurrender of the Cuſtody 
of the Park ? 

It was heid by Coke and Doderidge, That if the Grantee 
of rhe Cuitody of a Park, accepts a Leaſe of the Park, 
This is a ſurrender of the Cuſtody, Rolls Reports, 1 part f. 
$3. Sir George Frevillv. Ewbank. 

24. Whether a ſurrender of a Copyhold ts the uſe of an 
Infand. en ventre ſa mere be good, or not ? 

A Copyholder in Fee, not having my Son, but his Wife 
priviment enſeint, being in extremis, ſurrenders his Copy- 
hold Land into the Hands of the Lord, Habendum, aitter 
his Death, ro the uſe of his Son or Daughter, which is 
en ventre ſa feme, and his Heirs and Aſſigns, and if he 
dye within Age, or Unmarried, then he ſurrenders it to 
the uſe of one Simpſon, and his Heirs, the Copyholder 
after dies, the IMue was dorn, ,who dyed before full Age 
'or Marriage, Simpſon in the Remainder enters, and South. 
wood ( being Heir at Common Law ) enters upon him, and 
Simpſon brings Treſpaſs; and the Queſtion was, whether a 
ſurrender to the uſe of an Infant en wentre ſa mere be good ; 
and it was held, That a ſurrender to an Infant en wentre ſa 
mere, is void in Law, Rols Reports, 8 part f.109,13 7,25 4+ 
Simpſon v. South wood, and Bulſirods Reports, 2 part f.272. 
Simpſon v. Southern. 

25. Leſſee for years makes 4 Leaſe to the Leſſor, for all 
the Termexcept one day, whethey this be a ſurrender of the 
Leaſe ? 

In a Replevin, William Waller the Avowant, confeſſcih 
the Leaſe made to one Winchcombe who makes another 
Leaſe ro Fohn Waller, from the 25th day of May, who 
Aigns this Leaſe to William Waller the Avowant, being 
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| giſo ſeiſed of the Freehold for the whole Term, but one day, 


and avows by reaſon of this Leaſe now, as a Leaſe made, cc. 
Onevf the Queſtions was, whather here was any ſurrender 
of the Leaſe ognot, The Caſe for this being, That Leſſee 
for years makes a Leaſe to his Leffor for Ml the Term, 
Except one day. 

It was urged, That the Leſſor hath this as a dis joyned 
Leaſe, and not as 2 ſurrender, beirg poſſeſſed by virtueof 
the Leaſe, and ſeiſed by virtue of his Freehold. Coke 
Chief Juſtice. 1f Leſſee for a hundred years grants unto his 
Leſſor all his Term ( excepring one year ) this is no ſurren- 
der clearly ; and fo likewiſc it is, if there be a ſaving to 
himfelf, a Month, a Week, or Day, this is no ſarrender, 
and this is very clear he ſhall have this, as in ſeveral, Bu/- 
ſtrodes Reports, f. 203, 204. Bacon v. Waller, 

26. If Leſſee ſor years take a ſecond Leaſe from Guar 
dian in ſocage ( made in his Name ) whether it be @ ſur. 
render of his firſt Leaſe ? | 

Hill. 31. Eliz. It was adjudged, That if Leſſee for 
years take another Leaſe from the Guardian in Socage, that 
the ſame is a ſurrender of his firſt Leaſe : Note, the ſecond 
Leaſe was made in the Name of the Guardian, Leonards 
Reports, 4 pars n, 31. Willet and Wilkinſons Cafe. Vide 
Leonards Rep. 1 part ne 420. 

27. Leſſee for 21 years takes a Leaſt of the ſame Land; 
for 40 years, to begin after the Diceaſe of ]. S. whether 
thicbe any preſent ſurrender of the firſt Term ? 

Leſſee for 21 years, took a Leaſe of the ſame Lands fer 


.4o years, to begin immediately after the Death of 5. S. 


It was halden in this Caſe, that the ſame Was not any pre- 
ſent ſurrender of the firſt Term; bar if F. S, die within 
the Term, then it is a forrender, for it may be that - 7. S. 
ſhall ſurvive the firſt Term, Leonards Reports, 4 pars 
n.$2. c 

28. A ſurrender made by a Copyholder of all his Land! 
whether it ſhall be after reflrained by his Will, and be of 
mo more than is ſpecified, or mentioned in his Will * 

A Man ſciſed of - Copyhold Lands, deviſed a certain pare 
cel of them to his Wife, the Remainder to his Brother,and 
his Heirs, and afterwards in the preſence of three Perſons 
of the Court, ſaid to them, 1 have made my Will, and 
have-appointed all things in my Will, as I wovld have it. 
And afterwards he ſaid ; and here | ſurrender all my Copy- 


hold Lands into their Hands accordingly. It was the Opi- 
niop 
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nion of the whole Court is this Caſe; That the ſarrender 
was reſtrained by the Will; fo as no more paſſed ro the 
Wife, but that which was Mentioned in the With and the 
general words ſhall not enlarge ir, Mich. 1 4+ Eliz. B. R, 
Leonarals 3. part f. 18. 

29. Leſſee for years ſurrenders, and the Lefſor agrees 
ond accepts of it'; whether the Poſſsſion and Intereſt is in 
him, without a ſpecial Entry ? 

The Caſe was, A. feiſed of Lands in Fee by Deed, gran- 
ted a Rentro C. his Son, ro begin after the Death of the 
Grantor. B. Son and Heir of 4. entred into the Land, and 
deviſed part of the Land to C ivr 5eo years, who entred, 
and before any part of the Rent was behind. C. ſurrendred 
the Leaſe to B. to which ſurrender B. agreed. It was reſol- 
ved in this { among other things ) Thar the Rent, although 
once ſuſpended, was now revived. And in this Caſe it 
was agreed, That where Leſlee for years ſurrenders, to 
which the Leſſor agrees, and accepts of ir, That the Poſ- 
{on and Inrereſt is in him without a ſpecial Ent+y, HL. 3. 
Car, C. B. Sir Henry Peyton and Pembertons Caſe, Hetl:y 
51. Hutton 94. tht ſame Caſe, 

30. Tenant for life, leaſeth the Land to bim in Rever- 
fron, during the life of the Leſſor, rendring Rent, Whether 
' it be @ ſurrender ? 

By all the Juſtices of the Common Pleas, it was adjudg- 
ed, That if Tenant for life leaſeth the Land to him in Re- 
verſion, to have and to hold to him, during the life of the 
Leflor, rendring Rent, That the Leaſe is not good by Li» 
very and Seifin ; and it is not a ſurrender in Law, nor was 
the Land in him in the Reverfion by it. Paſch. 8. Eliz. 
Browne and gingſmills Caſe, Bendlows Reports 24. 

31: A Steward that hath Authority ad exequendum 
per ſe vel per ſufficientem deputatum ſuum, makes }. S. his 
Deputy to take a ſurrender abſolute, Et ulterivs ad exequend- 
& faciend. quantum in ſe eſt, and he tak-s it wpon Condition, 
whether the ſurrender be good by the laſt words ? 

The Caſe was thus ; The Dean and Chapter of Ely were 
ſciſed of a Manor : The- Cuſtom in which was, That che 
Copy holders may ſurrender out of Court, to the uſe of a 
ſtranger in Fee : They make 7. S. their Steward, Ad Exe- 
quendum per ſe, wel ſufficienten deputatam ſwum. 7. S. 
maketh A. his Deputy, pro hac vice, to take a ſurrender of 
Baron ard Feme, to the uſe of the Husband and Wife for 
their lives, the Remainder over in Fee ; and the words 
M 4 were 
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were further in the Deputation, Et #lteriu ad faciengum, & 
exequendum quantum in meeft. A. takes a ſurrender from 
the Husband and Wife upon Condition, That the Lord 
ſhould grant it ro them for their lives, the RemainJer over 
in Fee, the ſurrender is made accordingly. The Husband 
and Wife dyed, he in the Remainder ertred, and the Wife 
put him out, and he brings Treſpaſs. It was agreed by the 
Juſtices in this Caſe. 1. That this Deputation pro bac wice, 
was good, 2. That although rhe Authority to take the 
ſurrender was abſolute, and 4. took the ſurrender upon 
Condition, yet it was good, by reaſon of thoſe words, Ez 
ulrerius faciendum, 8c. Cro. Eliz, fe 48, 49. Burdets 
Caſe. 

32+ Whether the joyning of a Tenant fob life with him 
in the Reverſion in a Fine, be a ſurrender of the Eſtate of 
the Tenant for life? 

A Woman L:flec for life, the Reverſion to tw9 Coparce- 
ners; the Woman and one of the Coparceners make a 
Leaſe for years of the whole, Rendring To /. Rent per An: 
2um tothe Woman during her lite, and after 1o 4. ro the 
ſaid Coparceaer; and atterwards the Woman and the ewq 
Coparceners lgvy a Fine, Sur Conuſans de droiz, rc. to 
two ſtrangers, which was to the uſe of the Husband of the 
Coparcener that* joyned in the Fine. The Queſtion in this 
Caſe ( amongſt others ) was, If this joyning in the Fine by 
the Tenant for life, with him in the Reverſion of ths Eftate 
for life be ſurrendred, and the Rept extinQ, becauſe the Re- 
verſion to which the Reat is incident, is gone» The Court 
enclined to be of Opinion, That it was not ; tor that eve- 
ry one granted what in him lay 3 and in this Caſe ir was 
ſaid, Thar if they had not levyed a Fine, and the Tenant 
for life dyed, the Leaſe had been good for the Moyery of 
the Coparcener, who had let only, and yet the Reur re- 
mained for all. Trin.3 4.E1;2.C.B, Farrar and Fohn(ons Caſe. 
Gro. Eliz.f.284,285. 

* 33. Tenant for life levies a Fine to bimin thi Reverſe» 
on in Fee :0 certain uſes, whether it be a ſurrender or 
not ? 

In Devr for Non-performance of Covenants, The Caſe 
was, Tenant tor life levyed a Fine ro himin the Reverh .n in 
Fce, the uſes of the Fine were limiced to the Conuſee ,and 
his Heirs upon Condition, That he ſhoyld pay ro the Te- 
rant for life, during his life 4 {. per Amun, and it there 
was any defgult of payment thereof, That it ſhould be to = 
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uſe of the Conuſor for life, and for one year over ; the 
Conuſce made a Feofiment ro J. S. who made a Leaſe to 
the Plaintiff ; The 4 /. was not paid nor demanded, the 
Tenant for life entred upon the Plaintiff. The firſt Queſti- 
on was, If this Fine was a ſurrender, and whether mighr 
be to an uſe, It was holden by the Court, Thar it was no 
ſurrender, for that every Fine implies a Fee ſimple : But 
if it was 2 ſurrender, then it might be to an uſe, tor it is 
2 Conveyance tyed and charged with this Limitation of an 
uſe. Another Queſtion was, whether this Feoffment hath 
deſtroyed this future uſe, which is to riſe for Non perfor- 
mance of the Condition ; for if ſo, then entry of the Te- 
nant for life is not lawful. It was reſolyed, That it bad 
not, for it was a Charge or Burthen upon the Land,which 
goeth along with the Land, in whoſe hand ſoever it com- 
eth, Cro. Eliz, f. 688. Smith and Warrens Caſe. 
24+ Whether the Grant of - the particular Tenant to him 
in Reverſion, can enure firſt 2s an Attorument, and 1/41 
as a ſurrender of hu Eſtate? : 
The Caſe was, A Man ſciſed of two Acres of Land, made 

a Leaſe for years of one Acre to one, and another tor 
years of the other Acre to another, and then enters and 
makes a Feoffment, and ſeveral Liveries upon the ſeveral 
Acres, and one of the Leſſces being abſent, doth not aſſent 
ro the ſaid Livery, and the uſe of the Feoffment was not 
to the uſe of his Will, and then he declares his laſt Will, 
and by that recites the ſaid Feoffment, and then declares the 
uſe of that, to beto the uſe of himſelf for life, the Re- 
mainder over toa Stranger ; and afterwards the Tenant for 
years, which did not aſſent to the Livery, granted hisEſtate 
to the Feoffor, and the Feoffor dyed. It was ſaid, Thar 
this enures as a Grant of the Reverſion, and that rhe Grant 
of the particular Tenant, enures firſt as an Attornment, 
and thz, -s a ſurrender of his Eſtate, as if it had been an 
expreſs ſurrender. But it was reſolved by the Juſtices, That 
this doth not enure to make an Attornment as an expreſs 
ſurrender will ; for an expreſs ſurrender, admits the Rever- 
ſion to be in the Grantee, to whom the ſurrender is made. 
Bur in this Caſe before Atrornment, the Grantee hath no- 
thing ; and after Atrornment, the particular Eſtate beivg 
granted, it ſhall be drowned in the Reverſion, Hill.8. Jac. 
zu C.B. Bone and Strettons Caſe, Brownlow 2. part 51. 
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35. Tenant ſor life, agrees with him in Reverſion,Thas 
he ſhall have his intereſt in it for the Rent of 201. per 
Annum, but there is'no Writing nor Livery, or Seifm, 
Whether it ſhall amount to a ſurrender ? : 

Tenant for' life is content, and agreed with him in Re- 
verſion, that he ſhall have the Land, and the Intereſt in 
it for the yearly Rent of 20/7. but there is no Writing, nor 
Livery and Seifin made upon it. Ir was refolved by all 
the Juſtices, That the ſame was n* ſurrender, Paſch. 8, 
Eliz. Dyer 282. 

36. 4 Leaſe made to A for ſo many years as B, ſhall 
name, whether A. can ſurrender his Eſtate, before the 
»amber of years by B. be named ? 

{if I make a Leaſe to F. S. for fo many years as F. D. 
ſhall nzme ; In this Caſe F. S. cannot ſurrender this Eſtate, 
before 7. D. hath named the time, Goldsberoughs Reports, 


f. 1C8. per C. Fuſtice Popham, 


37. Tenant for life, Remainder for life, the Rewtrſion 
in fee, the Remainder man for life gives the Deed of 
Demiſe ( with the Aſſent of the firſt Tenant for life ) 
pox the Land to a Stranger, in the abſence of the Leſſor, 
and ſaid, That he ſurrendred to him in Rewverſion ; 
whether he in Remainder for life, may ſurrender with- 
out Deed ? 

By two Juſtices *twas ſaid, Thi: he may do it without 
Deed, for it had its beginning withour Deed, but it might 
not be granted over without Deed ; but by the rwo other 
Juſtices it was held not good ; yet they afirmed, That 
the Tenant for life in poſſeſſion alone, or with him in Re- 
verſion, may ſurrender to him in Reverfion, but this ſhall 
enure, as two ſeveral ſurrenders, firſt of him in Remain- 
der to the Tenant for life, and then by the Tenant for lite 
to him in Reverſion, Popham 13 7. 

38. Tenant for life, and he in Reverſion joyn in 4 


Ferffment without Deed, whether this be a ſurrender of 


the Eftate for life to him in Reverſion, and the Feoffment of 


the Rewerſicner ? 

If Tenant for life or years, and he in Reverſon or Re- 
mainder by word without Deed, joyn in a Feoffment 3; This 
ſhall be ſaid, the ſurrender of che £ftzre for life or years 
ro him in the Reverſion, and rke Feoffmenr of him in Re- 
verlion, But if he in Reverſion enfeoff the Tenant for life 


without any Deed ; This ſhall be conſtrued and enure, firlt, 
2s 
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as the ſurrender of the Leaſe for life, and then as a Fe. 
offment. Brownlow 2.75, 156. Dyer 358. Plowd. Com. 
I 4 O» 

39. Tenant for life makes a Leaſe of the Land to the 
Reverſioner, Habendum to him during theLeſſors life,rendrix.; 
Rent, whither this be a ſurrender or not ? | 

It was adjudged, That this is not good without Livery of 
Seifin, and it is no ſurrender, Benloes Reports. 2.4. 


The Tenth Conveyance by way of Bar- 
gain and Sale 'by Deed indented and 
zurolled. 


Hat 2 Bargain and Sale is, Hear what Coke, weſt, 
and the Expoſitor of Law.Terms ſay concerning 


it 


The firſt deſcribes it thus ; A Bargain and Sale is a real 
ContraQ, upon valuable conſideration for paſſing of Manors, 
Lands, Tenements, or Rereditaments, by Deed indented 
and inrolled, within ſix Months after the Date of it, with- 
out Livery of Seiſin, or Attornment of Tenants, His Com. 
ment on the Statute of 2.7 H. 8.c.16. tobe found in his 
2d Inſtitutes f. 672. 

The Second in this manner ; Bargain and Sale is proper. 
ly a Contra madeof Manors, Lands, Tenements, Here- 
ditiments, and other things, Transferring the property 
thereof from the Bargainor to the Bargainee, Weſt. part 1, 
Symb, lib.2.SefF.4.36. 

The Third Author deſcribes it in this wiſe; Bargain 
and Sale, is when a Recompence is given by both the Par- 
ties to the Bargain ; as if one Bargain and Sell his Zand to 
another for Muny, here the Land is a Recompence to him 
for the Mony, and the Mony is a Recompence to the other 
for the Land; and this is a good Contract and Bargain , 
Expoſition of Terms of Law, f. 40.4, Tit, Bergain and 
Sale, 


L Obſere 
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I. Obſervations. 


2, Bya Bargain and Sale, Lands may paſs without Li- 
yery of Seifin, if the Bargiin and ſale be by Deed indented, 
ſcaled and inrolled, either in the County where the Lang 
lyeth,or in one of the Kings Courts of Record atWeſtminſter, 
within fix Months after the Date of the ſame Writing in- 
dented, according to the Statute in that behalf made in 
27 H.8.cap.16. . 

2. Bargains and Sales for years paſs without any Inroll- 
ment. Bur the Statute of 27 H. 8. c. 16, of Inrollments, _ 
extendeth only to Statutes of Inheritance and Freehold, Co. 
2+ Inſt. j.671. Co.lib. 8.93. Foxes Caſe ; Rolls Reports 2 
part Shortgrave v. Bone f. 204+ 

3. Though it be good to uſe theſe words [ ef Bargain 
and Sale | mentioned in the At of Inrollments, yet are 
they not of neceſſity to be uſed; for whatſoever word upou 
valmable Conſideration, would have raiſed an uſe - of any 
Lands, Tenements, or Hereditaments at the Common Law, 
the ſame do amount to a Bargain and Sale within the Sta- 
. tute aforeſaid; as if a Man by Decd indented and inrolled 
according to the AR of Inrollments, doth Covenant for 
valuable Confideration, to ſtand ſeiſed of Lands to the uſe 
of another, &c. this is in nature of a Bargain and S:le 
within the ſaid A&R of Inrollments, Co. lib. 7. f. 40. 
Bedles Caſe, lib. 8. f. 93, 94. Foxes Caſe, Lib. Intr. Co. 
116. 8, 6. 

4- Although no valuable Conſideration be expreſſed in 
the Indeature, yet if any were given, the ſame may be 
averred, and the Land ſo Bargained and Sold, doth fuf- 
ficiently paſs. 

Ss. A Bargain and Sale muſt be in Writing and in Parch- 
ment, or in Paper indented, and not upon Wood, Lead or 
other Material , Co. lib. 5. f. 20, Stiles Caſe ; Ce. Lit. 
229, &. 

6. If an Infant Bargain and Sell Lands, which are in the 
Realty, by Deed indented and inrolled, he may avoid it 
when he will; for the Decd was of noeffet toraiſe an ofe ; 
and the Sratute of Inrollments. -is to be intended of Jaw- 
ful and efftettua} Bargains and Sales,and ſach as would have 
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execution of them that be of effet, excepe the Deed be 
inrolled. And this ſtandeth with the Reaſon of the Com- 
mon'Law, that none bur effetual Deeds ought to be inrol- 
led ; and therefore a Deed of Feoffment ought not to be 
inrolled before Livery, Co. 2. Inft. 673. 

7. If 2 Deed begin, Her Indentxra, or This Indenture; 
yer if the Deed be not indented, it is no Indenture; Bar 
if the Deed be indenteJ, though the Deed doth begin, This 
Decd made, without mentioning the word of Indenture, yer 
is a Writing indented within the Statute of Inrollments, 
Co. 2. Inſt. f. 672. Co.lib.5.f.20 b. Strle's Caſe, Coke in hrs 
Comment on Littleton, SefF. 217. f. 143.6. & Selt. 370-/. 
229. 4. Cro. 1. part, Frampton v. Stiles. 

8. A Rent may be reſerved upon a Bargain and Sale, 
by Deed indented and inrolled, for the uſe and polleſion 
paſſerh, 1anquam uno flatu, Co. lib, 2. f. 54. Cholmleyes 
Caſe, Co. Li. f. 144. 4. | 

9. If the Superior Courts be removed trom Weſtminſter, 
yer the Inrollment of the Bargain and Sale is gocd, Cv. 2. 
Inſt. f. 674. 

10. The fix Months mentioned in the Act of [nrollments, 
ſhall be accounted after the Computation of 28 days tothe 
Moath, Dyer 5. Eliz. 218. 

11- After the Date, and after the day of the Dare upon 
the AR of Inrollmenrs, is «ll one ; fo as the Date it (elf is 
taken excluſive , Co. 2. Iſt, fol. 674. Hobarts Re- 
ports, f. 139+ Norris verſ. Hundred of Gawiry ; Moors 
Rep. 40+ n. 128. 

12, Neither the Death of the Bargainor, nor of the 
Bargainee before Inrollment, ſhall hinder the paſſing of the 
Eftare, Frin. 42. El:z. Rot. 1037, in Communi Banco m 
Repl. in the Caſe between Mallory and Jennings, Hobarts Res 
ports, f. 136. Dinmocks Caſe. 

13. When a Decd is inrolled, the Eſtate paſſeth by the 
Statute of uſes, and nor by the Statute of *Inrollments, Ho- 
barts Reports, 136. Dimmocks Calc. 

14. A Bargain and Sale for valuable Conſideration of 
Houſes in London, &'c. by word only, is ſufficient to paſs 
- theſame ; for that Houſes and Landes in avy City, Oc. 
are exempted out of the Statute of Icrollments, 6 Eliz, 
Dyer 229. in Chilberns Cale. 
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is. If by Indenture, in Conſideration of a certaig ſum 
of Mony Deait & Concgffit, and'the Deed is involled, this 
ſhall paſs the Rear without Attornment, though there be 
no words of Bargain and Sale, Cr. 1. part fol, 166. Tay- 
ler v. Yale. 

16. In every Bargain and Sale , there ought to be 
Nuid pro que, Cro; It. part f. 394 Ward verſus Lam- 
bert. | 

17. Bargain and Sale made to one with Addition of 
Knight, who is not fo, is good, Cr. 2. part f. 240. Ralph 
Lord Ewre v. Strich/and. 

13. The Inrollment ſhall be indented the firſt day of the 
Term, and ſhall have Relation to the Delivery of the 
_ againſt all ſtrangers, Noy Cap. 30. of Bargains and 
. Sales. 

19. Untill the Deed be inrolled, the Eftate of Freehold 
is in the Bargainor, Cyro. 2. pars f. $2, $3. Bellingham v. 
Alſop, Cro. 3. part f. 217. Flower v. Baldwin, 

20, Bargaince of a Reverſion, ſhall not- take advan- 
tage of a Condition annexed to a Leaſe for payment of 
Rent, withour notice given of the Grant, Cy0, 2. part.1 46. 
Molineux Cafe. 

21. A Bargainee cannot maintain an Action of Treſpaſs 
before Entry, though he may Surrender, Aſſign, or Releaſe, 
Carters Reports,f.66, Bracy v. Bearcroft. 

22+ The pleading of a Bargain and Sale to be Debits 
modo irrotulatum ſecundum formam ſiatnti, is not good ; 
bur ir ought to be ſaid , That the Deed is emolled, [ecxm- 
dum formam ſtatuti, and within fix Months ; and to ſay 
only debito mode, may be an Enrollment at Common Law, 
and not according to- the Statute, Stile's Reports, f. 34- 
King v. Summerland. ; 

2.3. If divers Perſons do Seal a Deed, and but one. of 
them acknowledged the Decd, and the Deed is thereupon 
enrolled, this is a good Enrollment within rhe Statute, and 
may be given in Evidence, as a Deed cnrolled. at a Trial, 
Stiles Reports, f. 462. Thurle v. Madiſon. 

24. A Bargain and Sale for divers Conſiderations, is 
not good without Awverment a” Argent, Moors Reports , 
$69. 3. 777. Fiſher v. Smith, and Leonards Reports 1» 
part n. 237, 

25. The words, Give for Money, Grant for Money, 
Confirm for Money, Agree for Money, Covenant for Mo- 
wey, If the Decd be duly inrolled, the Lands paſs both 'y 
the 


Ca 


pLude to the Ton mer, 


the Statute of Uſes, and by the Stature of Iorollments, as 
well as upon the words, Bargaim and Sale, Leonards Re- 
ports, 3 part n. 39. 


' 
II. Queſtions with their Reſolutions. 


. 1. Bargain and Sale fir years of Lands in Poſſeſſion» 

and the Bargainee never entred, and after the Bargainor 
makes a grant of the Reverſion, Reciting this” Leaſe, whe- 
ther a good Conveyance ? 

It was reſolved by the two Chief Juſtizes, Mountague 
and Hobert, and by Tanfield Chief Baron, That upon a 
Decd of Bargain and Sale for years, oft Lands whereof 
he himſelf is in poſſeſſion, and the Bargainee never entred ; 
if afterwards the Bargainor makes a Grart of the Re- 
verſion ( reciting this Leaſe ) expeQant upon ir ro divers 
uſes, thar it is a good Conveyance of the Reverfion : And 
the Eſta te was executed, and veſted in the Leſſee for years 
at the Common Law : For in that Caſc, there is not any 
apparent Leſke, untill he enters ; But here by Operation 
of the Statute, it abſolutely and aQuually veits the Eitate 
in him as the uſe , but not ro have Treſpaſs, Cro, 2. part 
604. Lutwich v. Mitton in the Court of Wards, Vide 
Cre. 3. part f. 110. Iſeham v. Maurice. 

2. A Bargain and Sale is made by a Joynt tenant of the 
whole Land ; before Enrollment hu fellow dves, whether 
the Moyety accrued to him by ſurvivor, paſſeth to the Bar- 
gainee 

[f two Joynt- tenants be of certain Lands, and the one 
of them by Deed indented, bargaineth and ſelleth the Lands, 
and the other Joynt-tenant dyerh, and then the Deed is in- 
rolled, there ſhall paſs nothing but the Moyery, which the 


Bargainee had at the time of the Bargain, GE. 6, 7:7. 


Faits inroll, By. Co. Lite. f. 18. a. Lord Bacons Elements, 
Pp. 59. Reg. 14: Edit.1639. Cr0. 3. part f. 569. Parker v. 
Bleeke, Cro. 2. part f. $3. Bellingham v. Alſop, Cro.3. part 
f. 217. 

3. Whether by the words Bargain and Sale only, without 
Attorument, 4 Reverfion can paſs? 


Upon 
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Upon Evidence to a Jury, it was reſolved, whereas FN; 
being Tenant tor life, in the right of the Dorcheſs of $. 
his Feme ; The Earl of Arundellby his Indenture aliened 
bargained and ſold the Land, and Reverſion to F. N. and 
bis Heirs for Mony ; and the Deed had nor therein the 
word Grant, nor was inrolled within fix Months ; That the 
Reverſion paſſed by the word Alien, with Attornment : 
Denton and Fettiplace his Caſe, in the Court of Wards , 
30 Eliz, was cited ; where it was reſolved by the Opinion 
of. the two Chief Juſtices, ' That by the word Bargain and 
Sale only, without Actornment , a Reverſion paſſeth 
not, Cro. 2. part f. 210. Adams v. Stetre. 

4+ A Bargainor before inrollment, enfeoffs @ Bar» 
gainee, whether he ſhall hein by the Feoffment ? 

If a Man for valuable Conlideration by Deed indented, 
do bargain and {E!l Lands to another, and his , Heirs, and 
before the Deed be inrolled, he levyerh a Fine, or makerh 
a Feoffmenr ro the Bargainee, and his Heirs of the ſame 
Lands, and after within the fix Months, the Decd is in- 
rolled, the Bargainee ſhall be in by the Fine or Feoff- 
ment, and not by the Bargain and Salc, for the Fee ſimple 
paſſeth by the Fine to the Conuſee, and his Heirs ; or by 
the Feoffinent, to the Feoffee and his Heirs ; and atiter the 
inrollment of the Deed, may not Diveſt, and turn the 
Eſtate our of themſelves, which was abſolutely eltabliſhed 
m them by the Fine or Feoffment, for when the Common 
Law and the Stature Law concur, the Common Law ſhall 
be preferred. Anditis true, that the inrollment ſhall have ' 
relation to the delivery of the Deed ; But that is only tro 
avoid Eſtates. or Charges made @f the ſame thing by the 
Bargainor to ſtrangers, aſter the Delivery of | the Deed, and 
before the Inrollment, bur not to Niveſt any Eſtate lawfully 
ſetled in the interim, in the Bargainee, Co. lib. a. f. 70: 
Hynas Caſe, Moors Reports 337. %. 456. 680. 1. 933« 
Leonards Reports, 4 part n. 18. Co. 2: Infl. f, 671. 672. 
Co. lib. 2. f. 35. Heywards Caſe, Cro. 1. part 917. Wil 
mote v, Knowles. 

s. Whether a Conſideration given by one, be good 10 
con'vcy an Eſtate to divers upon a Bargain and Sale * 

A. by Deed indeated and inrolled in co. ficeration of 100 ' 
pounds paid by B. bargzineth and ſellerh the Land to B. C. 
and D. parties to the Indentures ; In this Caſe the Land 
palſerh co them all ; for although the vajuable Conſidera- 
tioh be expgelſ.d co be .paid but by one, ,yer ir muſt be in- 
| rended, 
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tended, that it was paid for them all; to the end, that 
the Land may paſs to them all, according to the meauing 
of all the parties, and conſideration given by one of the 

ies, is ſufficient to convey the Land to them all, Co.lib. 
' 1+ f. 176. Mildmayes Caſe, and Co, 2. Inft. f. 672+ Tel- 
verton's Reports, fol. 12.3, 12.4. Darby v. Bois. 

6. Whether a Feme Covert can be bound by @ Bargains 
and Sale, without a Cuſtom ? 

A Deed ackncwledged by the Husband and Wife, ſhall 
be by the Common Law, inrolled only for the Husband, 
- and not for the Wife, by reaſon of the Coverture ; and tho? 
ic be inrolled for both, it bindeth her not : Otherwiſe ir is 
by Cuſtom ; and none hath power to examine a Feme Co- 
vert without Writ, 29 H. 8. Tit. Faits enroll. By. Co. lib. 
1c. Portingtons Caſe, Co. 2.Inſi.f.67 3. 
| 2. A Bargain and Sale by Tenant in Tail, the Bargainee 
levies a Fine, and five years paſs , whether the Iſſue 
in Tail ſhall have five years after bis Fathers Death ? 

It was reſolved, That where Tenant in Tail bargained, 
and ſold Lands in Fee, the Bargainec levies a Fine with 
Proclamations, five years paſs in the life of the Bargainor, 
and afterwards he dies, that this Fine ſhall not bar the Iſſue 
in Tail, but that, he ſhall have a new five years afrer the 
Death of his Father ; tor the Father by his Bargain and 
Sale, had given all his Right, and againſt that he could 
not enter to avoid the Fine ; and then when he died, his 
Iſſe is the firlt, ro whom the Right deſcended, wherefore 
he is within the faving of the Stature, But if Tenant in 
Tail had only been Diſſeiſed, and the Diſſeiſor . had levyed 
2 Fine, and the Tenant in Tail had ſuftcred the five years 
to paſs without Claim, that ſhall bind his Iflue ; for Te- 
nant in Tail hada Right act the time of the Fine levyed , 
and therefore the Iſſue is not within the ſaving, Cr0.1. part 
f. 896. pl. 16. Penyſton v. Lyfter. 

$8. A Bargain and Sale is made to A. before Enrollment ; 
anothey is made to B, which is Enrolled, and thei the Deed 
to A. is inrolled in die time,whether the Bargain and Sale 

10 A be good only ? 

If 1 Bargain and Sell to 4. and before inrollment Bare 
gain and Sell the ſame to B.by Decd inrolled,ir is goodzyer if 
the Deed to 4. be afterwards inrolled within fix Months,the 
State to B. is void, Hobarts Reports, f. 165. Mjnchcomb v. 
Biſhop of Wincheſter and Pull-flon, and Cro. 3. part f.218. 
F lower v. Baldwin, Br. Faits enroll. 9. 
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9. A Bargain and Sale after Inrollment, to what pierpoſe 
it ſhall relate to the firſt delivery ? 

A. doth Bargiin and Sell Land to B. by Indenture, and 
before larollment, they both grant a Rent- charge by Leed 
to C. and after the Indenture is inrolled, ſome bave ſaid, 
that this Rent- charge is avoided, for {ay they, it was the 
Grant of A.and by the iorollment, it hath Relarion to the 
delivery, which ( ſay they ) ſhall avoid the Grant, notwith- 
ſtanding the Confirmation of the other, which had nothing 
in the Land at that time. But the Grant ( ſays Coke ) is 
good, and after the inrollment by the operation of the Sta. 
oute, it ſhall be the Grant of B, and the Confirmation of 
A, But it the Deed had not been inrolled, it had been the 
Grant of 4. and Confirmation of B. and ſo Quacunque via 
data, the Grant is good, Coke in hu Comment on Lit- 
tleton, Sel. 221. f.147.6. Vide Cro.z, part f. 217. Flower 
v. Baldwin. 

I o. Texant in Tail of divers Meſſuages in London, 7 [an. 
Bargains and Sells them to ]. S. and delivers the Deed out 
of the Land. 8 Jan, of the ſame year, Indentures of Co- 
venants were made, to have a Common Recovery ſufered of 
thoſe Meſfſuages. 9 Jan. after a Krit of Right is ſued im 
London for thoſe Meſſuages, returnable at a day to come, 
and to Jan. of the ſame year, Tenant in Tail makes Li- 
very of Seiſin to ]. $. of one-Honſe in the name of all, where 
other Meſſuages were in Ltaſe for years, and the Leſſees 
never atturned. The Queſtion is, whether the Meſſu» 
ages paſs by ihe Bargain and Sale, or by the Li- 
very ? 

It was adjudged, That they paſſed by the Bargain 
and Sale. And a Diverſity was taken by Yelverton, be- 
tween ſeveral Conveyances, both executory, and where one 
is preſently executed, as in Sir Rowland Heywards Caſe, 
where divers Lands were given, granted, leaſed, oargain» ' 
ed and fold to divers for years, the Leſſee was at Election, 
either totake by the Bargain upon the Statute of 27 H.8, 
or by Demiſear Common Law : Bot otherwiſe it is, where 
one is executed firſt, for there the other comes roo late, as 
in this Caſe, by the very Delivery of the Deed of Bargain 
and Sale, the Land it ſelf paſſes in London without Imoll- 
ment, and ſo much is expreſſed by the Statute of Inroll- 
ments, which excepts London, Then being executed, and 
the Conveyance perfected by the delivery of the Deed, withs 
out any Circumſtance, the Livery of Seifin came roo = 

All 


— 
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and it is done to him that had thelnheritance of theMeſſuage 
at that time, and the poſſeſſion executed, hinders thz poſs 
ſeſſion Executory ; as if a Bargain be -made of Land, and 
before Iorollment, the Bargaince makes a Feoffment, this 
hinders the lorollment, becauſe the accepting the Livery,has 
deſtroyed the uſe, which paſſed by the Bargain. Qued fu- 


it conceſum. Another Reaſon was given, becauſe it ap- 


s, that the intent of the parties was, to have the 


Land to paſs by the Bargain, becauſe ic was to make per- 
ſet the Tenant to the Precipe, as appears by the ſubſe- 
quent Als, as the Indentures of Covenants, the bringing 
of the Writ of Right, @'c. all which will be fruſtrated, if 
the livery of ſeifin ſhould take effe& ; and when the At 
is indifferent, it ſhall he taken neareſt to the intent of the 
parties, And Judgment was given for the Detendant, thar 
claimed under the Bargain and Sail, that he ſhould enjoy 
the Land, Yelverions Reporis, f. 123, 124. Darby verſus 
Bozs, 
11. Whether there can be a good Bargain and Sale, with- 
out any Mony paid * 
 Onereciting by Indenture, that whereas 7. S. was bound 
m a Recogniſance, and others bound for him; raw he 
tar digers gcod Confiderations,bargained and fold the Land 
to him,” and his Heirs : The Decd is inrolled within the 
ix Months, bur it was found, there was not any Mony pid. 
And whether this was a good Bargain and Sale, or not, 
was the Queſtion upon demurrer. Anderſon ; Every owner 
of Land may part with it as he pleaſeth, if it be accor- 
ding to Law : And here it is not ſhewn, what the Bargain 
and Sale was, becauſe the Vendee was bound for him; and 
if he were, yet it cannot be a good Bargain and Sale: Bur 
if there had been apr words, he might thereby have raiſcd 
an uſe by way of Covenant, but clearly nota Bargain and 
Sale. Walmſly xccordingly ; In every Bargain and Sale,there 
ought to be a Quid pro Quo : Burt the Vendor here has no? 
thing for his Land, and therefore it is void, but it mighe 
have riſen by way of Covenant , but there ought to have 
been apt wores, viz. A Covenant to ftand ſeiſed to utes : 
For if 1 give Land, or Bargain or Sell Land ro my Son, 
no uſe ariſeth thereby, and co thar Opinion the orher Juſti- 
ces inclined, That it is not good by way of Bargain and 
Sale, but it had been a good Conſideration, ro raiſe an nſc 
by way ef Covenant, Cro, 1. part f. 394. Ward verſus 
Lambcrt, 
. N g 1 24 Wheri 
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12. Where by Cuſiom, a Copyholder in Fee dying ſeiſed, 
his Wife is to have it, during her life ; and he becommg 
Bankrupt, the Commiſſioners by Indenture inrolled Bargain 
and ſell the Land ; The Baron dies, the Feme is admit- 
ted, and afterwards the Bargainee admittrd; Whether 
the Eſtate weſted in the Bargainee before | Admit+ 
tance * 

It was Reſolved. 1. That the Bargain and Sale made 
by the Commiſſioners, by virtue of the Stature of Bank- 
rupts, binds rhe Copyhelder, and bars his Eſtate, and thar 
he is no Copyholder, aſter the Bargain and Sale inrolled ; 
And the Bargaince by the Statute, is only barred to take 
the profits, unri]] the Compoſition with rhe Lord, which 
is for the Lords benefit, and not for the Copyholdery 
2. That when the Bargainee is admitted by the Lord, 
3t ſhall veſt in the Bargainee ; and ſhall have Relation to 
che Bargain and Sale, and ſhall deveſt the Eſtate which 
the Feme _ claimed by the Cuſtom; As in the Caſe 
where one Bargains and Sells by Indenture, and takes Wife 
and dies, and afterwards the Deed is jinrolled within the fix 
Months, the Feme ſhall loſe her Dower, whereto ſhe was 
Intitled , Cro. 3. part fol. 569, Parker verſus Edith 
Bleeke. 

13. ]. S. for Mony, Bargains, Sells, Demiſes, and grants 
Lands by Mojety, and the next day grants the Reverſion 
to certain uſes, the Leſſee atturncth, whether it be a good 
Grant of the ao rs though the Bar: ainee did not enter 
before this Grant of the Rewerſion £ 

It was held by all the Juſtices, That where one by Inden- 
ture, in Conſideration of Mony, Bargaineth ard Selleth, 
Demiſerh and granteth Land by Moyety, and the next day 
after by Indenture reciting that Grant and Demiſe, grants 
che Reverſton to divers uſes, the Leſſee arturns, it is a good 
Grant of the Reverſion, alchough there was not any proof, 
thar the Bargainee for the Moyety, entred before this Grant 
of the Reverlion, or that the Bargainor waived the pof- 
ſeſſion ; For the Leſſee ſhall be adjudged in aQual poſſeſſ» 
on, by the Statute of 27 H. 8. of uſes, and the Reverſi- 
on is immediately divided from the Poſſeſſion, and he hath 2 
goud Reverſion ; but in Caſe cf a Leſſee for - years, at the 
Common Law, untill the Leſſee enters, or the Leſſor waive 
the poſſeſſion, the Revertion is not divided, nor paſſeth by 
the words of Grant of @ Reverſion, Cro, 3. part f. 110. 
l\cham v. Morrice, DES. 
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T4. Commiſſioners of Bankrupt Aſſign by Indenture Lands 


fo F. @ Demiſe ts made after the Indenture, and then is the 
Indenture enrolled, whether the Demiſe made after the In- 


denture, and before the enrellment be good ? 


In an EjeAment upon a ſpecial Verdi, the Caſe ap- 


_ peared to be this : 


Commilſoners of Bankrupt had Aſſhgned by Indenture 
4he Lands in Queſtion to the Leſſor of the Plaintiff, which 
Indenture was at.erwards inrolled : But the Declaration was 
upon a Demiſe, made after the Indenture, and before the 
lnrollment. And whether that Demiſe were ſufficient ro 
intitle the Leſſor of the Plaintiff, was the Queſtion It 
was firſt infiſted on, that Enrollment of the Deed of AC- 
hgament, though to paſs Lands was not neceſſary ; But 
thar the Court overruled, ſaying, That Enrollment is not 
requifite upon the Aſſignment of Goods, bur of Lands it 
is; Butthen it was ſaid, That after the Deed was inrolled, 
it (hall relate to the Delivery, And it was compared to a 
Bargain and Sale, where by the Stature of #, 3. of En- 
jollments nothing paſſeth, till the Deed be Enrdlled, but 
then it relates. Bargainee ſel]s before Enrollment, che Sub- 
ſequent Inrollment makes ir good, ſo if the Bargainee fuf- 
fers a Recovery before Enrollment, he isa good Tenant 
to the Pr acipey by Relation. 

On rhe other fide it was argued, That the Commiſhoners 
here are under a power given to them by the Stature of 
Bankrupts, and they muſt execute that power in all Cir- 
cumſtances, before it become effetual. In the Caſe of In- 
rollment of a Bargain and Sale, the Deed it ſelf paſſerb 
the uſe, and the Statute of Enrollments obſtrults the ope- 
nrtion of it rill Enrollment, but when rhat is done, it paſ- 
ſeth by the Deed. Again, here needs no Relation to avoid 
the miſchief of mean Aſſignments from the Bankrupr, be> 
cauſe he is reſtrained from the time of his firſt Bankrupcy : 
And on the other fide, the miſchief would be very great, 
if there Chould bea Relation from the Enroliment,in regard 
the Statute limits no time for the doing of ir ; ſo that ir 
may be 7 years after; And if this ſhould relate & meſa 
Treſpaſſes, the ſnconveniencies would be very great,for ſuch 
Treſpaſſes are untill the Enrollment, expoſed ro the Aftion 
of the Bankrupr. 4 , 

The Court : The Caſe of Beingham and Alſop, altho 


_ it was ſaid to be Reverſed, and the Authority is ſtirred in 


Iltham and Morrices Caſe, 3 Cro. yer it has been fince 
N 3 taken 
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taken for good Law in the main point, where Execuytars ſell 
by an Authority given by Will, the Vendee is in the 
pr , from the Deviſor, but here in the poſt, 
and by the Statute, It were very inconvenient to admit of 
Relation, becauſe no time prefixed for the Enrollment. 
Wheretore Judgment was given for the Defendant, Yen- 
tris Reports, 1 part f.360, 261. Berry v. Browne. 

Is. Bargainof a Rtverſion, where a Rent is incident , 
whether the Bargainee ſhall have the Rent before Inroll- 
ment, if it be aſterwards inrolled according to the Sta- 
tate? ; 

Debt upon a Leaſe for years Habendum & Tenendum by 
38 I. annually to be paid every half year : Afer the Lef- 
ſor Bargaics and Sells the Reverſion to the Plaintiff, That 
for half a years Rent, he brings an Aftion of Debt, and 
counts upon the matter,and avers,That the Decd was inrol- 
led within fix Months, according to the Statute, and the +. 
Deed bore date before the Rent day ; But the Rent-day in- 
curred before the 6 Months expired ; and exception was ta- 
ken to the Declaration, becauſe it was not ſhewn, wherher 
rhe Inrol|ment was before or after the Rent. day. But 'Dy- 
deridge and the Court agreed,thar it was well enough, becauſe 
its pleaded according to the Statute. And if itwas not En- 
rolled before the Rent day, it ought to be ſhewn on the other 
fide, as 4 Rep. Hinds Caſe, Second'y, They ſaid, That 
if the Bargainee ſhall not have the Rent incurred before the 
Inrollment, that would make an i)| ff:*7 ; becauſe the Lav 
has been always ſo taken. And f{aid, that it had been {6 
adjudged upon ſolemn Argument , 5 Fac. 4lſops Calc. 
Latches Reports, f. 151. Hall v. Dewe. 

16. Rent-charge by Bargain ani Sale pleaded; but nt 
ſaid, it was inrolled according tothe Form of the Statute , 
whether this pleading be good or not * : 

A Rent charge by Bargain and Sale is pleaded, but he 
doth not ſay it. was inrolled, Secundum formam ftatutt , 
nor that there was any Attornment, This is naught p#. 
Curiam; And the ſaying wvirtute Cujus he was ſeiſed, vill 
not help it. Nuzre if aftera Verdi& ; for this Caſe was 
upon Demurr#. Carters Reports, f. 221. Anoy- 
TP 

17. Tenant in Tail Bargains and Sells to a Man 
_ his Heirs, whether it be a Freehold Deſcendi- / 

le ? 
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R. Sir A. D. was Tenant in Tail of a Reverſion,after the 
Death of G. D. Tenant by the Courtefie ; He being' fo 
ſciſed of the Reverſion, makes a Leaſe for yearyto F. G, 
for 21 years, reſerving a Rent of Ten pounds per Angum 
out of the Lands ; this was for 21 years after the Death 
of G. D. Tenant by the Courteſie , after Sir 4. D. Te- 
nant in Tail makes a Bargain and Sale to G. K. and his 
Heirs of the ſame Lands,and grants all his Righ:, Title, &*c. 
Afterwards F. G. Aſſigns his Iatereſt to F.-S. Afterwards G. 
K. the Bargainee, makes bis Will, and gives this Land to 
the Plaintiff, and her Heirs. G.K. dyed ; Sir A. D. TenaR 
in Tail, and his Wife, did levy a Fine of the Manors, 
whereof the Land out of which the Rent iſſues is parcel, 
and the Tenant by the Courteſie dies, after whoſe Death 


. this Intereſſe Termini, which was firſt Demiſed, takes place, 
whereupon the Defendant L. Aſhgnee entred, after which 


Suſan the Daughter of Tenant in Tail, and Heir to the 
Tail entred into the' Lands. There is Debt for Rent 
b. ought againſt the Aſſignee of the Leſſee; He pleads 
Suſan was Heir, and made an Entry ; For this the Plain- 
tiff pleads the Fine ; and pleads as a Bar to the Tail. The 
Tenant rejoyns, That the Bargaince of Tenant in Tail 
was Dead before the Fine levyed. Upon this they De- 
MUTr. 

The Queſtions are three ; 

1. What kind of Eſtate the firſt Bargainee of Tenant in 
Tail hath in it, whether it be a bare Freehold, but Deſcen- 
dible, becauſe it is to him and his Heirs; Or whether an 
Eftate in Fee Determinable-upon the Death of Tenant inTail 
without Iſſue ? 

2. Quid operatur by this Fine ? 

3+ Admitting, that this is a Deſcendible Freehold, whe- 
ther it be within the Statute.of Wills ? 

Vaughan Chief Juſtice delivered the Opinion of the 
Court : 

As to- the Firſt point, The Opinion of the Court was, 


. * That thi u but a Deſcendible Freehold. 


As to the Second point, That no manner of operati- 
on by this Fine C which was levyed by Tenant in Tail, 
the Bargairſſc having Deviſed the Eſtate, and dying in the 
life of the Tenant in Tail } can work any greater Eſtate 
in the Bargainee, if he had been living, or his Deviſee, 
who is the Plaintiff, 
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As to the Third point ; He faid ; Read the Preamble 
of rhe Sratute, When a Statute doth recite Inconveniences,lt 
is ſufficient if the proviſion be as the Law makers intended 


it to be : He thought they did not intend to make it deviſa- 


ble, The words of rhe Statute are,Every Perſon having any 
Mannors, Lands, Tenements, or Hereditaments holden 'in 
Socage ; He that hath a Deſcendible Freehold, is nor one 
that holis Lands in Socage. Judgment given for the De. 
fendant. Carters Reports, f. 208, 209, 210, 111, Ano» 
nymw, Vide Learning in Saunders Reports, 1 part f, 260, 
261, Tooke v, Glaſcocke. 

18. Joynt-tenant in Fte acknowledges a Recognizance, 
and then both Joynt-tenants Bargain and Sell the Land 
in Fee to ). S. who reconveys the Land to the Joynt- tenants, 
and the Joynt-tenant Conuſor dies, whethtr « Moyety of ' 
the Land be liable to the Recognizance, notwithſtanding the 
ſurviwvorſbip ? 

[t was agreed, That a Moyety of the Land ſhall be char. 
ged with the Recognizance, notwithſtanding the Su: vivor- 
ſhip. Saunders Reports, 2 part f. 28. Jefferſon v. Mar+ 
ton and Dawſon, 

19. Whether the Vendee of Commiſſioners of Bankrupt, 
tan maintain an EjeQione firms before Inrollment ? 

In EjetFione firme, upon Non Cu! an eſpecial Verdit 
was given, upon which this matter of Law is ſuggeſted. 
Whether the Vendee of Commiſſioners upon the Statute 
of Bankrupt of Lands by Deed indented, can maintain by 
his Leflee an Ejetment, before Enrollment of the Deed, 
zlchoogh it be Inrolled after the Aftion brought z and af- 
ter divers Arguments at the Bar on both fides, The Lord 
Chief Juſtice delivered the Opinion of the Courr, And faid, 

at there was 2 great difference between this Caſe, and 
the Caſe of a Bargain and Sale, by the Statute of 27 H.2. 
ce 10. of uſes; For therethe Eſtate paſſeth by the ContraQ, 
and the uſe isexecuted by the Statute, Then cones the 
AR of Inrollment, c. 16, of the ſame year, and enadts, 
that no Eſtate ſhall paſs without Inrol]ment of the Deed 
indented, and that within fix Months, The words are | un- 
leſs is be by Deed indented and Inrolled | not untill, but un- 
Ls, and the Contra there is with the party, who has 
the Eſtate, and the Deed is appointed to be Inrolled with- 
in 2 certain time, But the Commiſſioners here have no 
Eſtate, but only a power, which ought to be executed by 
the means preſcribed þy thg Scatute, with che Ts 
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there direted, which is not only by Deed indented, bur in» 
rolled alſo : And if not purſued according ro the power, 
it (hall have no effe& to paſs the Eſtate. And it would+be 
very dangerous to make other Conſtruction; notime bfng 
limited by the ſaid AR tor Inrol[ment, for then if it were 
Inrolled at any time afrer 7 or 20 years, or any longer 
time, it ſhall relate as well rothe making ot the Deed, as 
any time- ſhorter , Jones Reports, Perry verſus Bows 
ers. 

20.4 Man Bargains and Sell; Lands by Deed indented,and 
before Inrollment, he Grants Common for all Beaſts Commo- 
nable, &c. And after the Deed 1s Enrolled, whether this be 
ſuficient to make the Grant Good ? 

Gawen brought 2 Writ of Reſcons againſt Stacie and his 
Wife, upon Demurrer the Caie was ſuch, One Ludloe was 
ſciſed of certain Lands in Fee, and Bargains and Sells it 


by Deed indented, and after, before Inrollment of the Deed, 


He gran:s to the Bargainee, and his Heirs Common for 
all Beaſts Communable, remaining and feeding on the Land 
forementioned, and after the Deed is Inrolled ; The 
Point is, whether the [nrollment of the Decd ſhall fo relarsy 
as ro make the Grant of the Common good to the Gran- 
tee; It was held, Thar it was ſufficienr co make the Grant 
of the Common good in Law, Rells Reports, 1 part f.q24, 
425, Gawen v. Stacie. 

21. Tenant in Tail, Remainder in Fee , He in the Re» 
mainder Bargain: and Sells it to the King upon Condition, 
the Tenant in Tail dies without Iſſue, the Condition is bro- 
ken, the Bargainor recovers the Land by the Condi 
tion , whether by this Bargain and Sale he paſſed a Re- 
mainder ? 

le was held by Haughton and Doaridge, and admitred by 
the Counſel of both fides at the Bar, thar if Tenant in 
Tail, the Remainder in Fee be, and he in Remainder Bar- 
giins and Sells it co the King upon Condition, The Tenant 
in . Tail dies without Iſſue, the Condition is broken, the 
Bargainor recovers the Land by the Condition, And yer by 
the Bargain and Sale, be paſſed but a Remainder; Rols Re- 
ports, 2 part f. 60. Hoddy v. Hoddy. 

22. 4 Man ſeiſed of a Manor and Tenement in Fee fims 
ple, and alſo of a Leaſe for years in the Vill of Dale, 
by Deed of Bargain and Sale, doth Give, Grant, Bargain, 
Sell, Enfeoff, and Confirm the ſaid Manor, and all other 
the 
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the Lands and Tinements he hath in the Vill of Dale, whe- 
they the Lepſe for years doth paſ;? | 

In an Action of Treſpaſs and EjeCtmenrt, the Jury fourd 
a ſpecial Verdict; the Caſe appcared to be this ; A Man 
being ſeiſed of a Manor, andof a Tenement in Fee-{imple, 
and poſſeſſed alſo of a Leaſe for years in the Vill of Dale, 
by 2 Deed of Bargain and Sale, he doth Give and Grant, 
Bargain and Sell, Enfeoff and Confirm unto another the 
Manor, Tenements and all other the Lands and Tene- 
ments, which he hath in the Vill of Dale; The Queſtion 
was, whether by this Deed of Grant, Bargain and Sale,the 
Term for years doth paſs or not ? | 

Croke , Williams , Yelverton, and Fenner Juſtices ſaid, 
that by the general words in this Deed of Bargain and 
Sale, the Leaſe for years here did not paſs, Bulſtrods Re- 
ports, f. 99, 100, 101. Turpine v. Forreqner. 

23. A Man a'th Bargain and Sell and grant a Manor 
with an Advowſon appendant, the Church becomes woid be- 
fore Inrol'ment, whether he may proſent by the word Grant, 
@' not ? 

If a Man do Bargain, Sell, and grant his Manor with 
an Advowſon to theſame Appendant, the Church becomes 
void, before the Enrollment the Bargairfee ſhall not have 
this preſentment, as a Grant of the ſame, by the word 
( Grant ) but he is to have all by the Bargain and Sale, 
and then he can have no Right to this preſentment, before 
the Inrollment of the Deed, Bulſtrods Reports, 2 part |. 
$, 9s. 
24. Whether @ Bargain and Sale to the Leſſee by the 
Leſſor, or by Ceſtuy que uſe after 1 R. 3. c. 1, and before 
27 H.8. be good * 

Triz. 4. Eliz. It was held by all the Juſtices of the Com- 
men Pleas, that if a Man ſeiſed of Lancs in Fee, makes « 
Leaſe of rhe ſame Lands for years, and after by a Deed 
indented, Bargains and Sells the ſame Lands to the Leſfice 
and his Heirs, without any parol of Gift or Grant, exprel- 
ſed in the Deed, Thar nothing paſleth by the Need, if it be 
not Inrolled : For without Inrollment, the Freehold paſſeth 
not, and this is not any Confirmation. And if after the 
Statute of 1K, 3. Ceftuy que uſe by words of Bargain and 
Sale, only had fold the Land to a Stranger, no poſſeſſion 
had paſt thereby to the Vendce, but the uſe only, Moors 


Reports 344%. 113» , 
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' 25. An Infant Bargains and” Sells his Land, and Ie 
wvies @ Fine, whether the Bargain and Sale be made good 
by the Fine ? 

Paſch. 2 Eliz, It was held by all the Judges, Thar if an 
Infant by Indenture Bargains and Seils his Lands for Mo- 
ny, and after levies a Fine Come ceo que il ad de ſon 
done, 8&e. Thys Indenture is not void, bur voidable, and the 
uſe paſſeth bY The Bargain and Sale, and then the Fine Þc- 
ing levyed thereupon, the Bargain is irrevocable, $i non 
per Error; as Baron and Feme Bargain and Sell their Lands 
by Indenture, although the Indenture be void againft the 
Feme, yet becavſc ir is a Demonſtration of the Femes Will, 
how the uſe ſhall paſs, the Fine or Recovery upon it, 
ſhall bind the Feme for ever, Moors Reports 22, 
MF. 73. 
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The Eleventh and laſt Conveyance, by 
way of Devile. 


A Teſtament or laſt Will, is defined thus by the Old 
Reman Juriſt Modeſtinus ; Teſtamentum eft volunta- 
vis noſire juſta Sententia, de eo, quod quis poſt mortem ſu- 
am fiert uult ; A Teſtament is @ juft Sentence of our Will, 
touching what we would have done after our Death. D. 28. 
I. 1, Swimburus Trat of Teſtaments, and laſt Wills , 
x part SefF. 2. By others it is defined in this manner Tefta- 
went eff voluntatis juſta Sententia, Latches Reports, f. 
42. Daniel v, Upley ; And our Bratton ſays, That 2 Will 
1s Donatioex cauſs mortis, Now in every Compleat Teſta. 
meat, beſides the making and Ordination of an Executor , 
thei is the making of the Deviſes, or the giving of Le- 
gacies. A Deviſe is where a Man in bis Teſtament giv- 
eth, or bequeatheth his Land to another after his Death. 

Expoſition of Law Terms, p. 120. b. Tit. Deviſe ; Or it is 
(if youwill ) a compleat Declaration of a Mans Mind, 
what he would have done with his Eſtate in Lands when he 
3s Dead ; And a Legacy is where a Man gives or bequeaths 

his Goods to another after his Deceaſe; Bu yet they are pro- 

miſcuouſly uſed, and applyed to. the one, and the other 

He that gives by fuch a Will, is called the Dew1ſor ; 

And he to whom the thing is given, the Deviſee os 

Legatee. 
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I. Obſervations. 


1. Deviſes aft ſome of them fimple and abſoluts, As 
where I give my Land to offe and his Heirs. And ſome 
Conditional, where there is a Quality added to the Devilc, 
whereby the effe of it is ſuſpended or hindred, and is 
made thereby to depend on ſome future event. And this 
Condition in a Will, may be made by any probable words : 
As where I give my Land to F.S. if he pay 26 pounds to 
my Davghter : Or ſo as he pay 20 pounds ro my Daugh- 
ter : Or paying 20 pounds tomy Daughter . Or ifl give 
one 20 pounds, ſoas he Marry my Davghter : Or when 
he ſhall Marry my Daughter : OrI give my Wife 20 
pounds 2 year, whiles ſhe ſhall live unwarryed, or the like, 
Co, Lit.21 7. Dyer 74. Swinburn 1 32, 133+ 

2. Under the Title of Alienation, the Learned Grot;us 
comprehends likewiſe Teflaments ; For tho Teſtaments, ſaith 
he, «s ſome other AQs alſo, are bcholding to the Civil 
Law for their Form, yet is the matter of it neerly allied 
ro Dominion, and it being granted to the Law of Nature. 
For a Man by Teftan.ent may give away his Eflare, not 
only fully, but under certain Conditions, nor irrevocably 
only, bur with a power to Revoke; and yet he may ſtill 
keep the poſſeſſion of what he till gives, with a full Righe 
of enjoying it: For a Teſtament is an Alienation of a 
Mans Eſtate at bis Death, ard Revocable till then, and 
yet reſerving in himſelf the full poſſeſſion, and abſolute 
fruition during life : And therefore Solon in permitting bis 
Citizens to make their Teſtaments, Made them abſolute 
Lords, and Proprietors of what they had.' Surely cur Eſtates 
world be but Lurthenſom unto us, if the power we have in 
it during life, ſhould be taken away from us at our Deaths. 
 Grotins de jure belli & pacis, /:6. 2.6. 6. Se. 14. 

3- A Teſtament is ſaid to be Twolold. 1. In Scriptis. 
2. Nuncupativum, ſau ſine Scriptiz ; Pur in Law moſt 
commonly, Ul:ima wvolunias in Scriptis, is uſed where 
Lands or Tenements a1e Deviſed, and Zeſlamenium, vhan 
ie concerneth Chatrels, Co, Li?.11 1.8. Gedol/phins Orphans 


Legacy, part 146.1.f.2. 
4. 
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4+ If a Man Deyiſeth by ſpecial Name, or generally, 
Goods or Chattels, Real or Perſonal, and dies, the Devi- 
ſee cannot rake them without the Aſſent of the Executors. 
But when a Man is ſeiſed of Lands in Fee, and Deviſeth 
the ſame in Fee, in Tail, for life, or for years, the Deviſee 
thall enter, for in that Caſe, the Executors have no med- 
ling therewith. And in Caſe ofa Deviſe by Will of Lands, 
whereof the Devifor is ſeiſed in Fee, the Freehold or In- 
tereſt in Law is in the Deviſee, before he doth enter, and 
in thar Caſe nothing ( having regard to the State or ln- 
tereſt Deviſed ) deſcendeth ro the Heir, Liteletow SefZ.16 7. 
Co. Lit.f-111. as Expoſition of Law Terms, f. 120-6.121. 4: 
Tit. Deviſe, Perkins Se#.5 70, $76, $78. Bridgemans Re- 
ports 5 4, Gouges Caſe. 4 Mar.Br.Tit. Deviſe 49. 

s- If any Deviſe Lands in City, Town or Borough 
Deviſable, and the Deviſor dies, if his Heir or any other 
abate in the Lands, then the Deviſee ſhall have a Writ cal- 
led ex gravi Querela, and this Writ ( without any particu- 
lar uſage ) is incident to the Cuſtom rt Deviſe, for othet- 
wiſe if a Deſcent were caft, before the Deviſee did enter, 
the Deviſee ſhould have no Remedy. Afﬀer an aCtual poſ- 


ſeſſion of Lands Deviſable by Cuſtom, the Writ ex grawv: 


Nuerels lies not, for then the Deviſce my have his ordi- 
nary Remedy by the Common Law. Coke in his Comment 
on Littleton, Set, 169. f. 111. a. Expoſ. Terms of Law, 
Tit. Deviſe- 

6. The Writ ex gravi Querela, ſhall never be pleaded 
before the Kings Juſtice, bur always before rhe Mayor or 
Bayliff in the ſame Town, Expoſ. of Terms of Law, 
Tit. Deviſe. 

7. By the Common Law, if a Man be fole ſeiſed of 
Lands in his Demeſn, as of Fee, and Peviſeth rhe Lands 
by Teſtament, this Deviſe was void, unleſs the Lands were 
in City or Borongh, where Lands were Deviſable by Cu- 
tom, as Littleton Seff. 167,585, 586. Co.z, Infl.f.9. But 
if any Man were enfcoffed to the uſe of another, and his 
Heirs, and he to whoſe uſe he was ſo feiſed ; did make a 
Deviſe of his Lands, this Deviſe was goed, thovgh it be 
notin a Town, where Lands are Deviſabſe. Arthor of the 
.Expoſc of Terms of Law, f. 121.4. Tit. Deviſe. 

8. Thoa Man may not grant, or give kis Tenements to 
his Wite during the Coverture, for that his Wiſe and he 6c 
but one Perſon in the Law, yet by Cuflom in ſome Po- 
rovghs, be may Deviſe by his Teſtzment, his Tenements 
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to his Wife, to have andto hnld to her in Fee-fimple, or in 
Fee- Tail, or for Term of life or years; for that fach De. 
\ viſe rakerh no effe&t, but after the Death of the Deviſor. 
Lirzlton $:#, 16%. The Womans Lawyer, lib. 3.Sebb. z.p 
120,121,122, 

9. By the Cuitom to Deviſe Lands, a Deviſe of a 
Rent out of the ſame Lands, ſhall be good, Co. Lit. fol, 
111. 4. 

10. By the Statute of 32 & 34 H.8$. Lands and Tenc» 
ments are generally Deviſable by the Ja(t Will in Writing 
of the Tenant in Fee {irple, whereby the Antient Common 
Law is altercd ; but theſe ſame Statutes rake not away the 
Cuſtom to Deviſe ; For though Lands Deviſable by the Cu- 
ſtom, be holden by Knights Service, yer may the Owner 
Deviſe the whole Land by force of the Cuſtom, and thar 
ſhall Ntand good againſt the Heir for the whole ; bur the 
Deviſe of Lands holden by Knights Service, by force of 
the ſaid Statutes, is utterly void for a Third, and the ſame 
ſhall deſcend to the Heir, Co. Lis. fe 111. b. what Inheri- 
tances are Deviſable by 32 © 34 H- 8. See Co. lib. 3. But- 
ler and Bakers Caſe, Lib. 8. 163. Mights Caſe, & 171. 
Parkers Caſe. 

I1. If a Man hath Land only that is holden in Socage, 
he may Deviſe by his Will in Writing, all his Socage Lands, 
Co.Lit. 11 4. 6b. And the Tenures of all Lands being now 
eurned into Free aud Common Socage to all purpoſes by the 
AQ of 12 Car. 2. c. 24. it ſeems that all ſuch Lands, where» 
of any Man is ſo ſeifed in Fee ſimple, that he may fo by 
his Will in Writing, diſpoſe of them. 

12, Albeirt a Deviſe may create an Inheritance by other 
words than a Gift can, yet cannot a Deviſe direct an Inhe- 
ritance to deſcend againſt the Rule of Law. Co. Lit. f. 
25. 8. 

13. Many wores in a Will, domake a Condition in Law, 
that make no Condition in Deed, as to Deviſe Lands toan 
Executor, ad vendendaum ; ſo if Lanes be Deviſed ad Sel- 
vendum 200. to F. 5. or paying 20 /. to FN. this amounts 
to a Condition, Co.Lit. f 236.6, Cre.1.parst 146. Crickmere 
v. Paterſon, and Walker v, Colyer, f.378. Cro.1.part f B31, 
919. Hagu morth verl. Pretty, Co. lib. 6. f. 16. Coljers 
Caſe. 

14. There is diverſity between a Feoffment of Lands art 
this day upon Confidence, or to the iutene 10 perform his 
laſt Will, and a Feoffment ro the uſe of ſuch Perſon end 
Perfons, 
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Perſons, and of ſuch Eſtate and Eſtates, as he ſhall ap- 
point by his laſt Will ; for in this firſt Caſe, the Land paf- 
ſeth by the Will, and not by the Feoffment, for after the 
Feoffment, the Feoffor was ſeiſed in Fee-ſimple; as he was 
before, butin the latrer Caſe, the Will purſuing his power, 
is but a direC'ion of the uſes of che Feoffment, and the 
Eſtates paſs by the Execution of the uſes, which were rai- 
ſed upoa the Feoffment, but in both Caſes the Feoffees are 
ſelfed to the uſe of the Feoffor, and his Heirs, in the mean 
time. Coke in his Comment on Littleton, SeF.462, & 463. 

f.271-6. Colib,6.17,18. Sir Edward Clarss Caſe, Co. lib. 1, 
Chudleighs Caſe. 

Is. If a Will or Deviſe be unſenſible, repugnant in it 
ſelf, and of no certainty, it is void in Law, Hobarts Rev 
ports, f.3 4. Tiſaale v.Sir Mill:am Eſſes. 

16. General and Doubtful words in a Will, cannot altcr 
an expreſs Deviſe before, nor carry any thing contrary to 


the apparent intent cf the Deviſor, Hobarts Reports, f. 65. 


Green v, Arnifiead. 

17. The intentof the Dzvifor ought to be maintained, 
if it ſtands with Law, Cro. 2. part f. 62. Loves verl. Goa» 
agrd; Pynchyn verſus Harris, and Webb verſus Heav- 
ing. 

18. A Man may Deviſe an Eſtate, which he cannot 
convey by Act executed, as to his Executors , until his 
Debts ſhall be paid, the Remainder over,they have a Chat- 
tel Determinable upon payment of Debts, which cannot 


| be at the Common Law. Co. lib. 8. f, 94, Mannings 


Caſe. | 
19. To the makingof a Will, a perfet and diſpoſing 
Memory is neceſſary, ſo as the party is able to make diſpor 
ſition of his Lands with underſtanding, and Reaſon, Co. 
lib. 6. f. 23. Marqneſs of Wincheſters Caſe, Cro. 2. part f. 


* 497. Fitz. Hugh,Cranvell verſus Saunders, Moors Reports 


760, Dyer 203, 204. Co. lib. 8. 143. Perkins Sef. 503, 
504+ 44 E. 3. 33+ 

20. There are many Cafes, that are moſt common in igno- 
rant Mens Mouths,and do carry by the Wiſe Interpretations 
of the Judges, a larger and more favourable ſenſe in Wills 
than in Deeds ; as for Example. 

If Land be zDeviſed to a Man to him for ever, or to have 


to him and his Aſſigns, in theſe two Caſes the Deviſce ſhall 


havea Fee ſimqle ; butif it be given by Feoffment in ſuch 


2 manner, he hath but an Eſtate for life. | 
fo 
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So/a Deviſe made to one, und to his Heirs Males, doth 
make an Eftace Tail ; bur if ſuch words be put in a Deed 
of Feoffment, it ſhall be taken a Fee-ſimple, becauſe it 
doth not appear of what Body the Heirs Males ſhall be be- 
otten. 
, So if Lands be given by Deed to 7. S. and to the Heiry 
Males of his Body, ©'c. who hach Ifſue a Daughter, whd 
hath Iſſue a Son, and dyeth, there the Land hall return 
ro the Donor, and the Son after the Daughter, ſhall nor 
have it, becauſe he cannot convey himſelf by Heirs Males , 
for his Mother is a let thereto : But otherwiſe it is of ſuch 
as Deviſe, for there the Son of the Daughter ſhall have 
it, rather than the Will ſhall be void. 
So if one Deviſe to aa Intant in his Mothers Belly, it is 
a good Deviſe; otherwiſe it is by Feotfment, Graut or Gift, 
for in thoſe Caſes there ought to be one of Ability ro take 
preſently, or otherwiſe it is void. Author of the Expoſiti« 


on of the Terms of Law, f.121,122. a, b. Tit. Deviſe. 14 _ 


Fliz. Dyer 304. Co.Lis. f.9.b. Co. lib. 3. Boraſtons Caſe, nd 
lib. 6.7. 16 , Wilds Caſe, and f. 17. Cleers Caſe. /Cro.z 
part fi 129. Chamberlain verl. Turner, Perkins Se&. 509g, 
56 4+ | | 

21, A Will adcifedly made without a clear and perſpi- 
cuous Revocation muſt not be permitted, Cro,3-part f. 51, 
$2. Eyres v. Executor of Eyres. 

22. Words in a Will, which Diſfinheric the Heir at 
Common Law, ought to have an appareat intent,” and not 
to be Ambiguous and Doubtful, and that the intent ought 
to be Collected our of rhe words of the Will, and not from 
any Foreign Intendment or Averment, Cro. 3 part f. 369. 
Spirt verſus Bence. Vide Saunders Reports, 1 part f. 185. 
Crooke verſ, Gerrard, Vaughans Reports, f. 262,263,267; 
268. Gardner verſ. Shelden. 

23+ A Deviſe ought to be good, and effeQual at the 
time of the Death of the Deviſor, Perkins Set. 505. Tit. 
Deviles. 

24+ A Man may Deviſe his Lands he holdeth in Leaſe, 
but not his Leaſe, under this Condition, provided that it 
the Deviſce die within the Term, then he ſhajl . have it. 
Noy 6. 46. Tiz, Deviſes. 

25. If a Man Will, that his Execators ſhall Sell his 
Lands, the Inheritance doth deſcend to the Heir ; yet the 
Executors may enter, and infeoff the Vendee ; But it Lands 
be givea to Executors to Sell, and they reccive the profits 
Q9 / thereod 


193. 
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thereof to their own uſe, and donot ſell the ſame in rea« 
ſonable time, the Heir may enter. Co Lit. f. 236.4. Noy's 
Treatiſe of the Laws of England, cap. 36. p.. 100, 
101. Edit. 1660. Lit. Se. 169. Perkins SeF. 541, 5 42. 
26. Executors having but a power to ſell Lands, they 
mult all joyn in the Sale, and therefore if one of them 
gies before any Sale, its regularly erue, that being but a 
bare Authority, the Survivors cannot Sell ; But in Cafe 
Lands be Deviſed to 4, for Term of life, and that after 
his Deceaſe, the Lands fo Deviſcd, ſhall be fold by his 
Executors generally, and make three or four E xecutors, 
and during the life of 4, one of the Executors,dies, and 


chea 4. dieth, the other two or three Executors' may ſell, 


becuuſe the Land could not be fold before, and. the plural 
number of his Executors remain ; but if they had been na- 
med by their Names, as by f.S. 7. N. and 7. G. his Ex- 
ecutors, then the Survivors could not Sell the ſame, becauſe 
the words of the Teſtator could not be ſatisfied, Co. Lit, 
fel. 112.6. 113. a. Cro. | part f. 26. Lee v. Vincent, Vide 
Cro. 1 part f. 80. Bonifant v. Greenfield, and Soulle verl. 
Gerrar, f.525.and f. 856. Atwaters v. Birt, Cro. 3 part 
7.382, Hovil v. Barnes. 

27. It a Man Deviſeth Lands to his Executors to be 
fold, and maketh twp Executors, and one dies, yet the 
Survivor may ſell the Land, becauſe as the Eſtate, ſo the 
Truſt ſha! Survive, and fo note a Diverlity between a bare 
Truft, anda Truſt coupled wita an Iatereſt. Co. Lit. f, 
EI13. 4 

23, When Littleton wrote, if one Executor had refuſed 
to ſell the Lands of the Deviſor, the others could not haye 
fold ; but now by the Statate of 21 H. 8; c. 4. it is pro- 
vided, that where Lands are willed to be Sold by Execu- 
rors, that though part of them retuſe, yet the Reſidue 
may Sell, And albeit the Letter of the Law aforeſaid ex- 
teaderh only, where Executors have a power to Sell, yet 
being a Beneficial Law, it is by ConſtruQtion extended, 
where Lands are Deviſed to Executors to be Sold, Yet in 
neither of thoſe Caſes, albeit one refuſe, can the other 
make Salc ro him that refuſed, becauſe he is a party, and 
privy to the laſt Will, and remains Exccutor Mill, Coke 
in his Comment on Littleton. SeF, 196. fat3.8. 
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29. When no Eſtaft is limited, the Deviſce ſhall have 
2n Eſtafe according to the intent of the Deviſor, which in- 
tent ſhall be expounded by the words in the Will, Perkins 
Seff. 555. $56,557 

30. Deviſees are Purchaſers, as if a Leaſe for years be 
Willed to a Man and his Heirs, the Heir ſhall have it ; for 
Heir is a Name of Purchaſe here, Perkins Sef, 558, 
5$9- 

31. As one ought to be of good and ſane Memory at 
, the diſpoſing, ſo ought he to be of as good and farie Mc- 
mory, when he Revokes his Will ; And as he ought to 
make a Will by his own Directions, and not by Queſtions, 
ſo ought he to Revoke it of himſelf, and not by Queſtionr. 
Cre. 2 part f. 497. Fitzhugh Cranvell v. Sanders. Hardres 
Reports, f. 375, 376. Seymor ve Noſ worthy. 

32. A-Will ſhall be conſtrued according to the intent of 
the Deviſor, where a certain intent may be Collected ; 
But where it is uncertain,it is void, Cro. I. part 7 42+ Taylor 
1. Sayer. | 

33. A Deviſe of Lavds to two equally to be divided , 
qakes them Tenants in Common, Fentris Reports, 1 part 
f. 376. Pibus v. Mitford. ; 

34. A Man cannot by Conveyance at Common Law 
by Limitation of Uſes or Deviſe, make his Right Heir a 
Purchaſor, Yentris Reports, f. 372. Pibus verl. Mitford, 
I part. 

35. A Deviſe to two, equally to be. divided between 
them, and to the Survivors of them, makes a Joyntehancy 
upon the Import of the laſt words, /2niris Reports, 1 part 
#.226,277. King v. Melling. 

36. No Goſs Remainders can be upbn a Conſtructi- 
on of a Deed, though ſometimes ir may be admirted in a 
Will, Ventris Reports , 1 part f. 224. Cole verſus Le- 
vingſton. | 

37. One may Revoke a Will in Writing by Parol, and 
may Revive it again by Paro]. Ro!! Chief Juſtice in rhe 
Caſe between Sir John Bridges, and the Lord Chanavis, 
Stile's Reports, 418, 

38. A Will or Deviſe ought ſo to be interpreted, as no 
vord ſhall have neither Violence, nor Repugnancy, Roll 
Reports, 1 part f. 320. Blandford v. Blandford. 

39. If an Eſtate given by Implication in a Will, be to- 
the Diinheriting of the Heir at Law, it isnot good if ſuch 
Implicatioa be only ConſtruQtive and Poſſible, but not a 

O 2 neceſlary 
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neceſſary Implication; and the neceſſary Implication is , 
that the Deviſce muſt have the thing Deviſed, or none elſe 
can have it, Faughans Reports, f. 262, 263. Gardner v. 
Shelden. 

40. A Devife to the Son and Heir in Fee, being no 
other than what the Law gave him, is void, YVaughans Re 
pores, f.2.7 1. Gardner v. Sheldon, Cro. Eliz. f. $33. Haynf- 
wort/ and Pretty. 

41. Lands Deviſed to a Man and his Heirs, as ſoon as B, 
hath Heirs of his Body, the Remainder over, ſucha later 
Deviſe will be good, not a8 2 Remainder, but as an Exe. 
cutory Deviſe. Yaughans Reports 270. Gardiner verſus 
Sheldon. 

42» A Teſtament is of that Nature, that it doth much 
differ from ether As and Deeds of Men in their Life-times, 
For albeit it be Made, Scaled, and Publiſhed in never fo 
folmn a manner, yet hath ir no life, nor force in it, till 
the Teſtators Death : Ic is a Rule therefore, Thar Omne 
Teft amentum morte Conſummatum eſt ; Et quod voluntes «ft 
ambulatoria uſque ad extremum wvite exitum, Dyer 143. 
Co. Li!. 112.6. Lit.Seft.168.Co. lib. 4. 61. b. Forſe and 
Hemblings Caſe. D- 3 4. 4 4+. Co. lib. 3. Butler and Ba- 
kers Caſe, D. 24. 1. 32+ 3» 

43. &. Man may make as many Wills as he pleaſes, and 
alter and make void his Will at his pleaſure, and no Man 
may by any means be barred of this liberty, Zit. Bro. Sef, 

300. Lord Bacon in his Elements of the Common Laws, 
Regula 19. p.67, 68. Swinburns Tradt of Wills, 2 part 
Sol 25. D. 25. 1, BY. £37.23. Sh. * A hk 
22. 

44+ Where the Deviſee of Lands ſhall delay the Execu- 
tion of the Deviſe, the Reir of the Deviſor may enter , 
and take the profits till the Deviſee center, Leonards Reports, 

. 2 part 190. 

45. A Deviſe ſhall take effe& before a Deſcent, for the 
Deviſee is in by A executed in the life of the Devilor, 
Anderſon 2. 11. 

46. Where the words of .the Will have a plain Senſe, 
and no doubt is in any matter within, or without the words, 
touching the matter of the Deviſe, there the words of the 
Will ſhall always betaken to be the intent of rhe Deviſor, 
ard his intent tobe what the words ſay, Anderſons Reports 


2. $7. 
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47. In ſome Caſes it ſhall not be in the EleQion of the 
Son, Deviſce of Lands from his Father, to waive the dif- 
cent of the Lands, and to be in by the Deviſe ; as where 
the Deviſor hath bound his Heir by Obligations, and a Re- 
mainder of the Land is Deviſed to him, Leonards Reports 
2. 101, 

48. All words of a Will, are to be carryed to anſwer 
the intent of the Deviſor, but this is to be underſtood in 
Caſes where the intent of the party may be known by 
the words that are in the Will, Anderſons Reports 2. 
I 34 

49. In Deeds for Conſtruction, the Rule is, That the 
intention muft be direfted by the words ; But in Wills, the 
words muſt follow the intent of the Deviſor. Bridgman 
log. 

50. Any At or thing done, or words ſpoken by - 
Teſtator, after the Teſtament made, that doth alrer, an 
is inconſiſtent with all, or part of his Teſtament made be- 
fore, is a Revocation of it, or of that part thereof, that 
is ſo croſſed and altered, Co.lib.g.f.61. Forſe and Hemblings 
Caſe, Co, 1ib.3.36. Butler and Bakers Caſe, Plowgen 341, 
344+ Perkins SefF. 478. Lit. SefF. 168, Swinburn part 7. 
Cro. 2-part 49. Coke v. Bullocke. 

51. For the fetling of Land, the ſure way is to do it by 
Deed, executed in a Mans life-time : But if it be done by 
Will, the ſafeſt way isto do it, when the Deviſor is in his 
perfet Memory, and good Health, and by good Advice. 
Ta do it by a Will indented of two parts, and leave one 
part witha Friend; To have Credible Witneſſes to the 
Publication of it, and their Names Subſcribed to it» To 
have the whole Will written with one Hand, and in one 
piece of Paper or Parchment, for fear of Alteration, Ad- 
dition, or Diminution, To have the Hand and Scal of the 
Deviſor toit: And-if it be in ſeveral parts, to have it, and 
the Hands of the Witneſſes to every part-. And if there be 
ary Rafing or Interlining in it,that there be a Memorandum 
of it. Sheppards Grand Abridgement 3d Vol. part 4.p.11. 
Bait, 1675. Tit. Teſtament. 
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Il, Queſtions with their Reſolutions. 


I; A Deviſe of all » Mans Lands and Tmements , I 
he hath Land in Fee, and a Leaſe for years, what ſhall 
paſs thereby ? _ 

It was reſolved, That if a Man bath Lands in Fee, and 
Lands for years,and Deyiſeth all his Lands and Tenements, 
the Fee ſimple Lands paſs only; and not the Leaſe for years : 
And if a Man hath a Leaſe for years, and no Fee ſimple, 
and Deviſeth all his Lands and Tenements ; The -Leaſe for 
years paſſeth ; For otherwiſe the Will (ball be meer]y void, 
Cro, 3 part 293 Roſe v. Bartlet. 

2. A Deviſeto his Heir, after the Death of his Fen, 
whether a good Deviſe to the Feme by Implication ? 

It has been adjudged, That a Deviſe to his Heir of his 
Land after the Death of his Wife, is a good Deviſe by Im- 
plication to the Wite ; For it appears, he intended his Heir 
ſhould not have it, until the Death of his Wife; and none 
other can have it beſides the Feme. And theretore it 1s 4 
good Deviſe tothe Wife by Implication, 13 H. 7. f. Cro. 
2d part f. 75. Horton, v. Horton, Vide Cro.t part f. 16. 
Higham v. Baker, Vaughans Reports, f.262, 263. Gardner * 
v. Shelden. 

3. A Man bequeaths the Rents of , D. to his Wife fot 
lifr, whether it paſſeth the Lands ? 

A Man let ſeveral Houſes and Lands to ſeveral Men by 
ſeveral Leaſes for years, rendring ſeveral Rents, and after- 
wards made his Will in this manner ; 4s concerning the 
Diſpoſition of all my Lands and Tenemcnts, 1 bequeath 
the Rents of D. to my Wife for life, Remainder over m 
Tail : The Queſtion was, whether t y this Deviſe,the Rever- 
ſions did paſs, with the Rents of thoſe Lands ; It was e- 
ſolved by the Court, that the Land it ſelf ſhall paſs by 
this Deviſe ; For it appears, his intent was to make a De- 
viſe of all his Lands and Tenements, and that he intended 
to paſs ſuch an Eſtate, as ſhould have continuance for a Jon- 
ger time than rhe Leaſes ſhould endure; and the words are 
apt enough to convey it according to the Common-.Phrale, 
and uſual manner of ſpeaking of ſome Men, who name 
their Land by their Rents, Cro, 2 par! f. 104. Kerry V- 
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- 4+ What ſball be @ Countermana, and total Rewucation 


of a Deviſe, and what not ? 

T. R. was ſciſed of Land in Fee, holden in Socage, and 
had Tſfue by ſeveral Venters, F. his Eldeit Son, and FF. his 
Second Son, and Deviſed the Land to F. his Son, to the 
uſe of himſelf for life, and after to the uſe of rhe Heirs 
Males of his Body, and for default of ſuch Iſue, to the 
uſe of rhe Heirs Males of T. R. and the Heirs Males of their 
Bodies for ever ; and for default of ſuch Iflue, to the uſe 
of his Right Heirs. And afterwards maketh a Leaſe. for 
30 years to W: his Son, to begin atter his Death, and dyerh 
without any other alteration of his Will. 7. enters and 
ſarrenders his Leaſe of 3o years ro F, who enters and Af. 
ſigns that Term to Wood for years yet enduring, and af- 
terward F.dies withour Iſſue, W, enters as Heir Male of 
the Body, and makes a Leaſe to Hodgkinſon ; And one of 
the Queſtions was, whether this Leaſe made to W. for 30 
years, to begi\ after the Death of the Deviſor ( So being 
to begin at the ſame time that the Deviſe of the Inheri- 
rance ſhould take efteft ) be a Countermand and Revocation 
of that Deyiſe totally, or only Nuoad the Term, and ſhall 
ſtand- as-to the Inheritance. All the Juſtices reſolved, Ir is 
not any Revocation of the Inheritance, but only for the 
Term, for they buth may ſtand together, and there ſhall 
not be any Revocation, unleſs it be expreſſes, That the 
intent of rhe Teſtator is changed, or that they cannot 
ſtand together. And here ir may well ſtand with 
the Inheritance; and the Caſe was cited between 'Ceke 
and Bullock, 2 Fac. in the Common Bench, where one Devi- 
ſed Land to his Siſter in Fee, and afterwards made a Leaſe 
for fix years unto her of the ſame Lands, to begin after his 
Deceaſe, and delivers it to 2 Stranger, to the uſe of his 


Siſter, which Stranger did .not deliver it to her, in the lite 


of the Teftator, bur afterwards, and ſhe refuſed and claim- 
ed the Inheritance ; And it was reſolved, becauſe the De- 
viſe, and the Leaſe made toone and the ſame Perſon, be- 
ginning at the ſame time, cannot ſtand together in one and 
the ſame Perſon, That it was a Countermand of the Deviſes 
bur there they all agreed, That if the Leaſe had been 
made to any other than the Deviſee, they might ſtand to» 
gerher, . and the Leaſe ſhould not have been a Revoca- 
tion of thz Will as to the Inheritance, but only during 
the Term, 


O14, Another 
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Another Caſe was cited in Mich. av, 41 & 42. Eh, 
in the Court betwixt Coward aud Marſbell, where one. De- 
viſed Lands by his Willin Writing, to one of bis younger 
Sons in Fee, and after by another Writing, Deviſed the 
ſame Lands to his Wife for life, rendring annually to his 
younger Son, twenty Shillings, It was reſolyed, that both 
theſe Deviſes may ſtand, and that the one is not a Revoca- 
tion to the other, and although it was in ſeveral Wri- 
tings, yet it was but one Will, But Yelverton cited a Caſe, 
adjudged in the Kings bench, where one deviſed vo one in 
Fec, and aftervards makcs a Feofſment to the uſe of his 
Wife for life, Remainder to his Right Heirs, ſoit is Quaſi 
the Antient Reverſion; Yet becauſe he departed with all 
the Eſtate, it ſhall be a Revocation of the Deviſe in all, 
and ſhall nor be goed without a new Publication ; where- 
fore they all reſolved, That in this Caſe there is not any 
Revocation of the Inheritance, Cro.3 part f.2 3,24. Hodge- 
kinſon v. Wood, Vide Cro.2 part f.49. Coke v. Bullocke,Cro. 
1.part 721, Coward v. Marjball. Cre. 2 part Hodghins v. 
Wood f. 690. Siderfin 1 part f. 73. Fords Caſe. 
5. 4 Deviſe to ]. $. and his Heir: Males lawfully engen- 
ared, -whether it be a Fee-ſimple or not ? 

' P. D. being ſeifed in Fee, made a Feoffment to the vſe 
of himſelf, and his Heirs of his Body, And for default of 
ſuch Iſſue, to G. D. and io bis Heirs Males lawfully engen- 
dred, and for default of ſuch Iſue, to the Right Heirs of 
P. D. P. D. gies without Iſſue, G. D. enters, and Deviſeth 
a Reit out ot the Land to F.S. and dies having Iflue : 
And whether G.D. by the Limitation of this uſe, ſhall have 
2 Fee fimple, or Fee- tail, was the Queſtion ; It was holden 
by all the Juſtices, That it was an Eſtaze in Fee in G. D. 
and although it were by way of ule, it differs not from 
other Gifts by Deed, and ſhall not have any other Cone 
ſtruction, And it cannot be an Eſtate Tail, becauſe there 
is not any Body, trom whom this Heir Male ſhould come. 
Ard ſoit is in Caſeof a Deviſe, as appears, 9 H. 6, 2 5.Cr0, 
1 part f. 478. Abraham v, Twigg. Vide Co, lib. 7, f.q1. 
Beresford; Cale. 

6. A. Deviſeth to bis two Daughter: , hu Heirs, to 
them and their Heirs, whether they are thereby Joyni-te- 
wants ? - 
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A Man having two Daughters, being his Heirs, Devi- 
feth his Lands to them and their Heirs, and dies; whether 
they ſhall rake as Joynt- tenants by the Deviſe, or as Co- 
parceners by Deſcent ? Ard all the Juffices held clearly,that 
they ſhall have it as Joynt tenants : For the Deviſe giveth 
it them in another Degree. than the Common Law would 
bave given it them, and for the benefit. of the Siir- 
vivorſhip between them. Cyo, x part f. 431. Anony- 
Mus. 

7. A Deviſe to is Son in Tail, and if he dyes without 
Iſſue, to the next of the Name ; whether the Daughter Mar- 
ryed ſhall have it ? 

A Man had Iflue a Son and a Davghter, and Deviſed his 
Land to his Son in Tail, and if he dyed without Ifſue, Thar 
it ſhould remain to the next of his Name, and dyed. The 
Son dyed without Ifſue, The Daughter being then Marry- 
ed, whether ſhe ſhould have this Land, was the Queſtion ; 
And held per Curiam, That ſhe ſhould not ; For (be had 
loſt her Name by her Marriage. But it ſhould go to the 
next Heir Male of the Name. But if ſhe had not been 
Marryed at the time of her Brothers Death, the Daughter 
ſhould have had it; For ſhe was the next of the Name, 
Cro.1 part f.5 32. Bon v. Smith, Vide Cre. 1 part f. 576. pl. 
2 3. Jobſons Caſe. 

8. 4 Deviſe of an Houſe cum pertinentiis, whether Land 
occupyed therewith, can paſs? 

It was conceived by all the Court, That it did not paſs, 
becauſe by the words [ Cum pertinentiis JLand paſſeth not, 
but only ſuch things which properly be pertaining : Ocher- 
wiſe it is, if it had been Cum terre pertinentibus, then that 

which was uſed to it would have paſſed, but by the bare 
words Cum pertinentits, without other Circumſtanceg to de- 
clare the Deviſors intent, they ſhall never paſs, Cr0.3 par? 
f. 57,58. Hearn v. Allen. 

9, 4 Deviſe of all his Goods and Mortgages to his 
Executors, whether a good Deviſe of the Land Mort- 
gaged ? 

Fjefione firme of Landsin L.of the Demiſe of R. K. 
upon a Special Verdict the Caſe was, That 7. G. Father of 
Gryfill the Defendant, was ſeiſed in Fee of the ſaid Lands, 
and upon the Tenth of Offober, Anno 16. Facodi, by Inden- 
ture of Feoffment, Mortgaged them to P. K. and his Heirs, 
upon Condition, if he er his Heirs paid to P. K, and his 
Heirs 160 /. upon the 20th day of Ofober Anno 1624. 

that 
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that he might re-enter. That afterwards upon the 30h 
day of March Auno 1619. the faid P. K. by his Will in 
Writing, gave to R. K. all his Goods, Monies, Bills or 
Bonds, Mortgages, or Specialties for Monies ,zand made him 
his Executor, and dyed; And that the 160 [. not being 
paid, R. K. entred, and let to the Plaintiff Crips ; And up- 
en the Trial, the Jury found for the Plaintiff ; And withs 
out Argument, ths Opinion of the Court was, That theſe 
words, All my Mortgages, made a good Deviſe of the 
Lands Mortgaged, whereupon Judgment was given for 
che Plaintiſf, Cro. 3 pare f. 37, Crips verſus Grp 

JIA 
4 30. A Deviſe of a Mans Lands in A. and B; to ſeve- 
ral Perſons, ani their Heirs; and all the reft of his Goods, 
Zeaſes, Eftate, Mortgages, &c. whereof he was poſſ+ſſed 
zo his Wife, whom he made Executrix ; whether an Eſtate 
only fer life paſſed to her ? 

EjeZFione firme. Upon 2 Special Verdi the Cafe was. 
One dyed feiſed of divers Lands in 4. B. and C. in Fee, 
The Lings in C. being in him by way of Mortgage, and 
forfeited ; He Deviſed the Lands in 4.and B. to ſeveral 
Perſons, and their Heirs, and Deviſeth to divers Perſons 
ſeveral Legacies, and then adds this Clauſe, 4!1the Reſt of 
bis Goods , Chattels, Leaſes , Eſtates, Mortgages, Debts, 
Ready Mony, Plate, and other Goods, whereof he was poſs 
fefſed, he Deviſed to bis Wife, after his Debts and L:ga- 
cies paid, and made his Wife Executrix, and dyed. The 
Wife entred into the Land Mortgaged, and Deviſed it to 
the Detendant Merry/and, and his Heirs, and dies : And 
the LefÞor of the PlaintiT Wilkinſon, ag Heir of the Devi- 
for enters, and makes the Leaſe to the Plaintif, and the 
Defendant actually ouſte} him. The ſole Queſtion was, 
Whether the Fee paſſed to the Wife by this Deviſe, by the 
Name of Al! this Eſtate, Mortgazes, 0 :, And all the 
Court held. That an Eſtate for life only paſſed unto her. 
Cre. 3 part f. 447, and 449. Wilkinſon v. Merryland, Vige 
Modern Rep.f.1o0. VVilſon and Robinſon. 

11. A Deviſe tothree, and their Heirs, and to every of 
them, part and part like, whether they are Tenants in Com- 
mon, or Joynt.tcuants ? 

It was adjudged, That by reafun of theſe words, 4"? 
ani pari-like, and being Deviſed to them, their Hews and 
Aſhgns, and being in a Will, it was a Tenancy in Com- 


? 
gan, and not a Joyn;-rerancy, Crg. 3 part f. 75. Ther N 
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good v, Collins, Vide Cro.1. part f. 443s 695. Dewen verl. 
Ded ; Co.lib.z. f. 39.6. Ratcliffs Caſe, Cre. 1 part f. 330. 


Dickins v. Marſhall. 
12. A Deviſe to Feme for life, and that afterwards his 


Executors ſhall ſell, and diſiribute the Mony to ſuch, &c. 


. whether they have any Intereſt inthe Land, or but an Aus 
thority only, and whether the Survivor may ſell it ? 

Upon a Suit in Chancery, A Caſe was agreed by the 
Counſel of both ſides, and referred to Juſtice Jones, Berkley, 
and Croke, to conſider and certifie their Opinions. The 
Caſe was, One F.B; Sciſed of Lands in Fee, Deviſeth it 
to his Wife forher liſe, and afterwards orders rhe ſame #9 
be ſold by his Executors here under nanred, and the Monies 
thereof coming to be divided armomgft his Nephews. And of 
the ſaid Will made W. C. and R. Chefley his Executors, 
W.C. dies, the Wife is yet alive; Two queſtions were 
made. 1. Whether the (aid W. C. and R. Cheſley had an 
intereſt by this Deviſe, or bur an Authority ? 2, Whether 
the Surviving Executor, hath any Aothority to Sell ; Ir 
was reſolved by them all three,s That the Executors have 
not any Intereſt by this Deviſe, but only an Authority. 
2. That the Surviving Executor, notwithſtanding the Dearth 
of his Companion may Sell ; And fo they certified their 
Opinions. Bur whether he might Sell the Reverſion im- 
mediately, or ought to ſtay, unril the Death of the Feme, 
was a doubt, Cro. 3 part f. 382. Hovel/ v. Barnes. Vide 
30 H. 8. By. Deviſe 31. 9 E.3.16. Co. Lit. 112, 113, 
136, 181. 8 Af}. 26. 

13. Whether a Term for years by a Deviſe, can be 
intailed ? 

A Man poſſeſſed of a Term for years, by his laſt Will 
Deviſed the ſame ro one and the Heirs ot his Body be» 
gotten, and made his Executors and dyed ; the Deviſee en- 
treth by the aſſent of the Executors, hath Iflve, and aliens 
the Term ; This Alienation barreth the Iſſue, for a Term 
for years cannot be intailed. Trin. 28. Eliz. in the Kings 
Bench, in Peacocks Caſe; And afterwards Anno 3 1» Eli. 
ina Caſe depending in Chancery, between Higgins and 
Milles, it was Certified by the Lord Anderſon and Juſtice 
Walmſley ( to whom it was referred ) That no Eſtate Tail 
could be of a Term, and that the Alienation of the De- 
viſce, did'bar the Ifſue. Cro: 1 part f. 143. Higgins and 
Mill*'s Caſe in Chancery, Cos 4 Inft. f. 87.Cro. 2 part fe 
4! Child v. Baylie, Co. lib. 10. f. 78. Leonard Lovies 
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| Caſe, Cro. 3 par? f. 230. Sanders v. Corniſh, 29 H $- 


Dyer f. 7. 8. Dyer f.140. b. Siderfins Rep. T part f. 39. 
Grig verſus Hopkins, Rolls 1 part f, 356. Benntt verſus 
Lewknoy. 

14. }. S. Deviſes Lands to the Hushand aud Wife, and 
ts the Children of their Bodies, whether they have an Ejate 
for life, ov an Inheritance in Tail ? 

Ie was reſolved, That if they had Children at the time 
of the Deviſe mzde, then they had but an Eſtate for life ; 
But if they had no Children, then they had an Eſtate 


| of Inheritance in Tail» Co, lib, 6. f, 16. Whlds 


Caſe. 

ts. 4 Deviſe of Larid to ]. S. from Mich. for five 
years ; Remainder to J. D. and his Heirs. ]. S. dies befuve 
Michaelmas, whether the Remainder be good ? 

Upona Special Verdi, The Caſe was, That one De» 
viſed his Land to JF. S. from Michaelmas following for five 
years, Remainder to P. and his Heirs ; 7.S.dyed before M:- 
chaelmas, The Queſtion was, whether this were a good 
Remainder ; becauſe it cond not enure inſtantly by his 
Death ; For it may not begin, until the particular Eſtate, 
which was net to begin till after Michaelmas ; And a Free- 
hold cannot be in expetancy. Bur all the Court held, That 
ie very well might expect ; For in Caſe of a Deviſe, The 
Freehold ſhall in the mean time deſcend to the Heir, and 
veſt in him ; wherefore it was aJjudged, That the Remain- 
der is good, C0. 1 part f. $98. Pay's Cafe. 

16, Lands are deviſed to ].S. in Fee, and by the ſame 
Wil, the ſame Lands are deviſed to }. D. fer life, whe- 
ther both parts of the Willcan ſtand? 

Anderſon ſaid, That if one Deviſe Land to F. $. in Fee, 
and after by the ſame Will,, Deviſe that Land to F. D. for 
life, both parts of the Will ſhall ftand; and in Conſtrutti- 
on of Law, the deviſe to F.D. ſhall be firſt. So if a de- 
viſe be to F.S. in Fee, and afterwards in the ſame Will, the 
Land be deviſed to F.D. in Fee, they are Joynt-tenants. 
And Mend faid,” That Caſe had been often moved, and al- 
ways ruled, thar the deviſe is good to them borh, and 
hy ſhall take as Tenants in Common, or at leaſt as [oynt- 
tenants, Cro. 8 part pl. 2. f. 9. Vide Yolvertons Re- 
ports, f. 210. Wallah v. Darby. 
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" 27. A Deviſeof Lands in Poſſeſſion and in Reverſion 
4 a life to three Executors, to ſell to pay Debts ; one 
Executor dies, Tenant for life dies, whether Sale by the 
Survivors of all, be good ? 

A Man ſeiſed of Lands in Poſſeſſion, and of other Lands 
in Reverſion, upon an Eſtate for life, deviſeth by his Will 
in Writing, That his Executors ſhould have all his Lands 
free, and cuſtomary in D. for ten years, to perform his 
Will, and the Will of his Father, with the profits thereof, 
And that after the Ten years, His Executors, or any of 
them, ſhould ſell it for the payment of his Debts. He 
makes three Executors, and dies; The one dies; The ten 
years expifed ; The Tenant for life dies, The twa Survi- 
ving Executors ſell the Land, ©'c. Spurling ; The Sale is 
net good; Firſt, The Reverfion of the Eflate for life paſ- 
ſed not ; Becauſe he had other Lands there to fatizfie the 
words, and ic was not his intent to paſs it, becauſe there 
was not any profits to be taken thereby. Secondly, The 
Sale by two Executors is not good ; For it ought to have 
becn by all, or by the one of them only. But the Court 
reſolved ro the contrary in both. Wherefore ic was ad- 
judged accordingly. Cro, 1 part f. 524, 525. Townſend 
v. Wale, * * 

18. 4 Deviſeof a Henls with the Appurtenancer, the 
Houſe being Copyhold, the Lands Freehold, whether :e 
Land, tho' uſed with it, can paſs? 

Ejeftione firme for certain Lands in Aſton Clintoz in 
the County of B. Upon Evidence to a Jury, a Deviſe was 
fhewn of a Houſe with the Appurtenances ; And thereby 
- Land in the Field was claimed, And Popham doubred, 
whether it ſhould paſs; But Fenner ſaid, That it well 
might paſs. And upon demurrer in 28 E(/z. it was ad- 
judged accordingly. The Defendant then to make ir clear 
ſhewed, That the Houſe was Copyhold, and rhe Land 
Freehold ; And the whole Court thereupon conceived, That 
it could not be ſaid appurtenant.although it had been uſed 
with ic. Wherefore the Plaintiff was Nen-ſuited, Cre. 1 
part f. 704. Yates v. Clincard, 

19. Deviſe of Lands to the Eldef# Son, upon Condition, 
that if he pay not the Legacies to the younger Children then 
to them in Fee, he fails in payment, whether the Lands 
ſhall goto them accordingly ? 
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One ſeiſcd of Lands holden in Socage, had Iſſue two 
Sons and a Davghter, and deviſed to his Second Son and 
Daughrer, Legacies of 20 {, tobe paid by his Eldeſt Son, 
and deviftth his Lands to his Eldeſt Son in Fee, upoa Con- 
dition, That if he paid not thoſe Legacies, that his Land 
ſhould be to his Second Sen and Daughter, and their Heirs ; 
The Eldett Son fails of payment ; whether the _— Son 
and Daughter ſhall have the Land , was the Queſtion. Ir 
was reſolved by the Court clearly, That they ſhould have 
it ; for the firſt deviſe to his Son, and Heirs in Fee, being 
no more than what the Law gives, is void : And it is but 
2 future deviſe to the Second Son and Daughter, upon the 
Eldeſt Sons default of payment. And the Caſe is no other, 
bur as if one had deviſed, that if his Eldeſt Son did not 
pay all Legacics, that his Land ſhould be to the Logatories, 
and there is no doubr, but that in defaulr of piyment, the 
Land ſhall veſt in them, Cro. 1 part f. 833. Haynſworth 
verſus Pretty, Yaughans Reports, f. 271. Gardner verſus 
Sheldon. 

20, Whether a deviſe of Lands by one Joynt-tenant, can 
be good in Law againſt his Companion ? 

If there be two Joynt-tenants of Land in Fee-ſimple, 
within a Borough where Lands and Tenements are deviſa- 
ble by Teſtament, and if one of the ſaid Joynt-tenants de* 
viſeth that which to him belongeth by his Teſtament, &c. 
and dyeth, this deviſe is void. And the Cauſe is, for that 
nodeviſe can take effe&, trill after the death of the Devi- 
for : And by his Death, all the Land preſently cometh by 
the Law to his Companion, which Surviveth by the Survi- 
vor, the which he doth not claim, nor hath any thing in 
the Land by the Deviſor, but in his own Right, by the 
Survivor according to the courſe of Law, ©. and for 
this Cauſe ſuch deviſe is void, Littleton Sef, 28 7. Perkins 
SefF.500, 526. Tit, Deviſes, Author of Expoſ. of Law 
Terms, f. 207. a. Tit. Joynt-tenants, 

21 Joynt tenant Copy holder in Fee, ſurrenders to the uſe 
ef hu Will, and dyes, before it be preſented, whether it 
ſhall bind the Surviver ? 

Two Tenents Copyholders in Fee ; The one ſurrenders 
into the Hand of two Tenants, tothe uſe of his laſt Will, 
and makes his Will of that Land, and dies ; The fſurren- 
der is afterwards preſented ; whether ir ſhall bind the Sur- 
vivor ; And rcſolved per Curiam, that it ſhould : For be. 


ing preſentcd , It ſhall relate to gþe firſt time of the ſur- 
renders 
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fender. Wherefore it was adjudged accordingly, Cro,2 pars 
f. 100. Porter v. Porter. 

' Mich. 2 & 3. Ph. & Mar. in Com. B. By the whole 
Court in Conſtables Caſe, It was adjudged, That if two 
Joynt-renants be of Copybold Lands in Fee, and the one 
out of Court according to the Cuſtom, ſurrender his parc 
into the Lords Hands, to the uſe of his laſt Will, and by 
his Will deviſeth his part to a Stranger in Fee, and dycth, 
and at the next Court che ſurrender is preſented, That by 
the ſurrender and preſentment the Joynture was ſevered, 
and the Deviſce ought to be admitted to the Moyety of rhe 
Lands, for now by Relation, the State of the Land was 
bound by the ſurrender, 

22. A deviſe to]. S. paying 20 8. whether he hath # 
Fee. ſimple ? 

One deviſeth to his Daughter tor life, and after to his 
Brother, paying Twenty ſhillings to-F. S. the Brother ad- 
judged to have Fee for the Sum ro be paid by him, for 
otherwiſe he may pay the Twenty ſhillings, and die withour 
ſatisfaction ; But if the payment be to be made out of the 
profits of the Lang, he ſhall have but for life, for there 
he can be at no prejudice, Co. lib. 6. f. 16, Colyers 
Caſe. 

23. If the Incumbent of a Church, purchaſe the Ax*+ 
wowſon thereof in Fee , the Advowſon being held in $So- 
cage, and deviſeth, that his Executor ſhall preſent after 
his Deceaſe, and deviſeth the Inheritance to another in Fee ;; 
Whether this be a good deviſe of the next Avoid- 
ence? 

It was ſaid by the Counſel, That it was not a good De- 
viſe; becauſe that inſtantly by the Death of the Deviſor, 
when his Will ſhould rake eftet,the Church is void ; $o of 
a thing in Afttion, and not devifable ; Burt it was held by 
the Court to be good enough, For the Law is fo, that all 
ſhall be good, according to the intent of the party exprc(> 
ſed in the Will, Cro. 2 part f. 371. Pynchyn v. Harris in 
the Exchequer. Vide Rolls Reports 1 part f. 214. Harris v. 
Huſten, 

2.4. Leſſee for years, deviſeth his Term to ].S. for Term 
of his life, Remainder over to J. D. and dies, the Dewviſee 
without diſpoſing of the Term, dies, whether he in the Re- 
mainder ſhall have it, or not ? 
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If a Leſſee for Term of years deviſe his Term, by his 
Teſtament to another for Term of life, Remainder over to 
another, and dies, and the Deviſee enters, and does nor 
align the Term and dies, he in the Remainder ſhall have 
it : But if the firſt Deviſee had aliened, given, or fold 
it, there he in Remainder had been without any Remedy for 
it, Br. Chattells 2.3. Done 5 7. | 

25. Whether a Garden and Curtilage belonging to a 
Meſſuage, will paſs with it, without ſaying Cum>per- 
rinentiis ? 

7.3. bcing ſeiſed of a Meſſuage, to which a Garden and 
Curtilage did belong, joyned together, and encloſed with 
a Wall, and there was no way to the Gatden, but through 
the Meſſuage, Deviſed the Mefſuage ts his Son in Fee, 
and mentioneth not the Garden and Curtilage, nor faith 
Cum pertinentits, If the Garden and Curtilage paſles, was 


the Queftion- And it was adjudged, That the Gareen and 


Curtilage did paſs, for the Court agreed ckarly, That a 
Curtilage is as parcel of a Houſe, and ſhall paſs in Caſe 
of a Feoffment, without ſaying Cum perrinentiis, as 2 
Stable or Dove Houſe : But they doubted of a Garden, be- 
cauſe it is but a place of Pleaſure ; bur afterwards they re- 
ſolved the Garden did paſs; for it is as well for neceſſity, as 
Pleaſure, Cro.1 part f.89. pl.n4.Carden v. Tucke, Leonards 
Reports 3 part n.283. Chard and Tucks Calc. 

26. Whether a deviſe of Reddendum & Solvendum 
twenty Shillings armuatim, makes a Candition * 

Brownlow, the Prothonotary ſhewed to Croke, Trine 37. 
Eliz. Rot. 52.7. in the Common Bench between Fox and 
Carlyne, where vpona Special Verdid, the Caſe was, that 
one deviſed Land for years to F. S. Reddend. & Solvend. 
20 8. annuatim'at Mich. to F. D. and for Non payment of 
that Sum, the Heir entred, ſuppoſing thar theſe words made 
a Condition, and that the Condition was broken, and that 
he therefore might enter, and his Entry was adjudged Con- 
geable. Cro. 1 part f. 454 pl, 22, Fox verſus Cat- 
[yne, 


27. A Man ſeiſed of an Houſe in London, let it for © 


wears rendring Rent, and then deviſed it to his twa Soni 
equally, and to their Heirs ; The one dies, whether it ball 
Survive to the other and his Heirs? 

It was adjudged, Thar it was but a Tenancy in Com- 


mon, and ng Joynt- tenancy ;z Ard theretore ir ſhall = 
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farvive to the ocher Brother and his Heirs, Cr. 1. part f 
443, & 695. Lewen v, Dod. | 

28. Devoe of # Rent-charge in Elle for years, whe. 
ther, a Nomine parnz ſhall paſs, as incident thyre- 
wnto ? | | 

P. in Conſideration of 100 /. paid, granted to B. an an- 
nual Rent of 6o þ. Iſſuing out of the Manor of Dale, for 
ſixty years, with a Nomne pane for Non-payment ; And 
they B. deviſes the Rent unto his Son. And for Arr 
ofthe Rent, aud Nomine pane, the Son brought the ARtion 
of Debt; It was moved by Godfrey. 1. That an AQtion 
of Debt lies not tor this Rent, But a Writ of Annuity, as 
long as it continues. 2+ That this Nomine pane was not 
deviſed to the Son, and therefore it paſled not. But Tel. 
verton Juſtice held, Thatan Actionot Debr-well lay ; And 
:n the laſt point held, That the Nomuint pane pailed as in- 
cident to the Rent ; And of that Opinion was Fenner, as 
to this laſt point, Cro. 1. part f. 895. Bendloſe verius 
Prmllips. 

29. 4 Manbeing ſeiſed of three Manors, of two in Fee, 
and of athird i Tail, all belng held in Capite, deviſeth 
all of them to a firanger, The Naeſtion was, For how much 
this deviſe was good ? R 

The two Chicf juilices ( to wibm it was referred for 
their Opinioo, ) conceived, It was good for the whole two 
Manors, which he held in Fee, and void tor the third ; for 
he being Tenant in Tail of the third Manor, and that def- 
cending to his llue, is a ſufficient performance cf the Sta- 
ture of 32 H, 8. and the intent of it is fatish:d, Cro, I. 

. part f. 286. Jernengham v. Cornwallis. 

30. 4 Deviſeof Land to his Wife, to diſpoſe at her 
pleaſure, and to give to one of her Sons at het pleaſure , 
whether this be an Eſtate for life, with liberty to diſpoſe , 
or fee, or Conditional to alien to one of is Sons ? 

Jokn Upley, being ſeiſed in Fee of a Houle, by his laſt 
Will and Tetument, diſpoſecs thereof in this Manner ; 
Item, 1 give and b<queatkmy Houſe to Ann my Wife, to 
diſpoſe ac at her wi'l aud pleaſure, and to give it to any of 
my Sons, which ſhe plcaſes. After Arguments on both 
ſ:ces heard at the Bar ; The Juſtices, Whitlock and Jones 
were of Opinion, That the Wife had in the Houſe an Tnte- 
reſt and Eſtate for life only, with a Truſt and Authority to 
diſpoſe of it to one of his Sofly in Fee, which ſhe will ; ci- 
ther by ſuffering it to deſcend to ny Eldcſt Son, or by giv- 

ing 
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ing it to any other of her Sons, 2s ſhe had done here by 
the Feoffment ; And the Juſtices Doderidge and Crew were 
of another * Opinion , as to the Quality of the Eſtate, 
which the Wife had by the Will ; Holding, That ſhe had 
an Eſtate in Fee, with Condition, That if ſhe do alien, 
that chen ſhe ſhall alien ro one of her Children, to which 
ſhe pleaſes ; Bot they all agreed in the main, That the 
Wite might by virtue of her Eftate, very well alien. And 
{ Judgment was entred for the Defendant. Latch's Re- 
ports, f. 9, 39. Daniel v. Uply. Vide Modern Report f 
189. Liefe and Salſtingſtone's Caſe. . 

31." A Man Deviſeth to his Wife the Demeſns of his 
Manor for her life, and the Services, and Chief Rents 
rheyeof for 15 years ; And all the Manor to ]. S, after the 
Death of the Wife, whether . $. ſhall take any thing , 
untill the Death of the Wife, thrugh the 15 years be 
expired ? | 

A Man ſeiſed of a Manor, parcel in Demeſn, and par- 
cel in Service, by his Will, Deviſeth all his Demeſn Lands 
for her life ; And alſo by the ſame Will, deviſerh to her all 
the Services, and chief Renrs for 15 years; and further 
deviſeth the whole Manor to another, after his Wifes 
Death ; And.it was adjudged, That the Deviſce ſhould 
not have or take any thing, untill after the Deccaſe of his 
Wite, although that the 15 years be expired or ended ; 
And that the Heir at Law, atter the 15 years Elapſed,ſhall 
have the Services and Chief Renrs, during the life of the 
Wite. Mocrs Reports, f.7.n.,24. and Sarnders Reports, f. 
185, 185. Crook v. Gerrard, t part. Carters Reports,f.25, 
26, Courthope v. Heyman, 

32. Lands are Deviſed to two Sons, and their Heirs , 
ene dies mm the life of the Deviſor, without a new prubli- 
cation, wkether the Survivor ſhall have all ? 

George Kempe the Elder, being ſeiſed of Lands in So- 
cage, deviſerh the ſame to John, and Ferdinando, two of 
his Sons, To have and to hol1 to them, 2nd their Heirs ; 
Ferdinando dies withont Iſſue, in the life of the Deviſor, 
Then the Deviſor himſelf dies, withour any new publica- 
tion of the Will, The Queſtion is, what Eſtate paſleth to 
79%n, whether the whole, or a Moyety, or none. All the 
Court held, That John ſhall have the whole by the Death 
of Ferdinauds, Carter; Repurts, fol, 2, 4, 5+ Dawes yerſ 
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33. 4 Man having three Sons, ]. E. and W. Deviſes td 
]. ku Son, his Lands in A. And 10 E.his Lands in B, And 
to W. his Lands inC. And that if any of them dyed, the 
ether* Surviving! ſhould be his Heir. J, the Eldeſt Son hath 
Iſſue ]. and dies, whether the Lands in A. ſhall go to E. 
and to the younger Son, or to the Heir of J. the Eldeſt 
Son ? 

After Argument at the Bar, Flemming Chief Juſtice ſaid, 
that he conceived it might veſt in the rwo younger Sons by 
way of Remainder : And theſe words, That every one 
ſhall be Heir to the other, Tantamonnts ; and implics, that 
every one ſhall have it after the other ; For although the 
Freehold Eſtate of the Eldeſt Son, ſhall be drowned by the 
deſcent of the Fee; yet it was not ſo drowned, bur that by 
his Death, the Surviving Sons ſhoald have it for their lives, 
by this Limitation, and the intent of the VVill ; where- 
fore ſuch ConſtruCtion is to be made to uphold it, if poſh- 
ble may be, Burall the Juſtices, beſides Fleming were of 
Opinion ; In regard nothing but a Freehold paſſed by the 
Deviſe, the Reverlion in Fee deſcending upon tne Eldeft , 
had drowned that Eſtate; And that his Death: afterwards 
could not revive, and veſt the Remainder in E. and W. the 
younger Sons. Cro.2. part f. 260, 261. Wood v. Ingerſole. 
Vide Co.lib.2.f.60. Weſcots Caſe : Cro. 14 part f. 470, 471. 
Child v. Weſcot, Co.Lit.f.1 $2. a, b. Saunders Reports, 2. part 
f:386. Purefoy v. Rogers. Ventris Reports, 1 part f. 306 
Kent v. Harpool, Bulſtrodes Reports, 1 part f.61. Wood v, 
Ingerſole. 

34+ ]. S. made his Will in Writing, and deviſed his 
Lands to his Son |. S. and his Hetrs, and in the ſame Will 
gave a Legacy of 100 |. to his Grandſon. The Son dyed 
afterwards in his life, after whoſe Deceaſe |. S. the Grauds 
father made a Codicil, wherein he gave away part of the 
Lands deviſed as a{oreſaid, to a ſtranger, and afterwards 
declared by Parol, that his intent was, that his Grandſon 
J. S. ſbould have the Lands, which his Son }. S. ſhould have 
had, And the Queſtion is, whether this is ſufficient to care 
ry the Lands to the Granaſon ? 

Ir was reſolved by the Court, That neither ths Republi- 
cation, nor Parol Declaration, could operate as a good 
ceviſe to the Graudſon, Fentris Reports, 1 part f.341,342. 
Steed y. Berrier. 
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35. 4 Deviſe to a Man, and to his Heirs Males of his 
Body, with a proviſo, If he attempt to alien, the Eftate 
#0 ceaſe, whether the Condition be woid ? 

Error out of the Grand Seſſions in Wales; The Caſe 
upon Special Verdi was thus; A deviſe to one, and hig 
Heirs Males of his Body, with a proviſo, Thar if he does 
attempt to alien, then immediately his Eſtate ſhall ceaſe, 
and another ſhall enter. The Deviſce in Tail made a Fe- 
offment, and he in Remainder entred, and the Judgment 
was given in the Grand Seſſions of Walz, for the Feoffee 
againſt him in Remainder. After Councel heard to main- 
tain the Errors aſſigned in Law , The Court held'the Con. 
dition» void ; for a Man cannot be reſtrained from an At- 
tempt to alien; For Non Conſtat, what ſhall be adjudged 
an Attempt, and how can it be tryed ? And when the ex. 

preſs words are ſo, there ſhall not be made another ſort 
of Condition, than the V Vill imports : And ſo Judgment 
was affirmed, Veniris Reports, 1 part f. 321, 322. Pierce 
v. Winne. 

36. YVhether an implyed Eſtate can paſs in a Deviſe or 
WVill, in prejudice of an Heir ? 

In an EjeIment upon a ſpecial Verdift, the Caſe 
Was : 

A Man devifed his Land to 7 S. after the Death of his 
VVife. And after Argument, the whole Court were of 
Opinion, That 7. S. not being Heir to the Deviſor, there 
ſhould go no'implyed Eſtate co the VVite, for an Heir 
ſhall not be defeated, but by a neceſſary Implication. Yen- 


' tris Reports, 1 part f.3 23 8Anonymus. 


37. A. wakes a VVill of Lands, And afterward made a 
Litter VVill ; But no Lands were deviſed thereby, whether 
this latter VVill be a Revocation, or not of the far. 
mer? 

In a Special Action upon the Caſe, direfted upon a 
Hearing in the Exchequer Chamber, the Ifſue was, whether 
2 VVill of Lands by Sir H. K. Deceaſed, were Revoked , 
or not ? And the Jury found the matter ſpecially, wiz, 
They found that he made a latter VVill in V Vriting; But 
they ſay, That they do not f.nd that he Deviſed any Lands 
chereby. And whether or'no, thislatter V Vill thus found, 
hall amount to be a Reyocation of the former Y Vi!] was 
che ſole Queſtion *? 


Aire 
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Afﬀcer Arguments at the Bar, the Court delivered their 
Opinions in this Caſe, viz. That they were not ſarisfizd, 
the ſecond VVill did Revoke the former, becauſe it is not 
found, that any Lands weredeviſed by this ſecond VVill ; 
So that it may be, or may not be confiſtent with the former, 
and where the matter ſtands indifferenter, the Court will 
not ſuppoſe a Revocation of a former V Vill ſolemnly made; 
and it may be, for ought appears to the contrary, that the 
ſecond VVill in this Caſe, was a, Confirmation of the for- 
mer, Hardres's Reports, f.374,37s. Seymor and his VVife 
v. Northworthy. 

38. K.K. ſeiſed of Lands in Fee, makes his VVill, and 
coſtitutes MR. his Executor ; He deviſeth, that for and 
toward; the maintenance of his ReſpeFive Children, Thas 
M.R. the Executor ſhould receive and take the Iſſues and pro» 
fits of the Lands, till his Children did attain to their Reſ- 
pefive Ages ; He deviſeth the Reſidue of his Lands to his 


Son John, when he ſhall come to the Age of one and Twen- -- 


ty, H. K. the Father dye1 before John came to Age. M. R. 
proved the VVill, and entred, and was poſſeſt according to 
the inteut of the VVill, whether M. R. the Executor has a 
Truſt ? Or whether an Intereſt by VVill? 

Bridgeman Chicf Juſtice. 

He deviſeth, wills and diſpoſeth for and towards the 
maintenance of his Reſpeftive Children, till ſuch a time, 
and till the ſaid Children did attain to their reſpeQive 
Ages, or till ſuch a time the ſaid Children might enter in- 
to the ſaid Tenements the Executor ſhould have,and take 
the profits of the Lands and Tenements. 


I can ſcarce ſee what words can more amount to an. 


Intereſt. 

Another Circumſtance makes it more ſtrong. He doth 
not give the Lands to John, till he attain the Age of 21. 
And who ſhall have it, if he have it not ? VVho ſhall 
have it in the mean time ? The Caſe of Dyer & of Eliz. f. 
210. A Deviſc thar the Executors ſhall take the profits of 
the Lands to pay Debts, &'c. quouſque the Children ſhall 
come to Age, 'Twas adjudged an Intereſt, Now I hope 
Maintenance of Children is as ſtrong a Caſe, as payment 
of Debrs. 3 Leon. p. 78. per VYray. If the Husband 
deviſe the profits of the Land to the VVite, until] the 
Age ot the Infant, for to bring up and Educate the lafant, 
this amounts to 2 Deviſe of the Land, and is as a Chartel 
in the VVife, Faſch.18- Jac. in Start, Swear and Leales 
F4 Caſe, 
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Caſe. ADeviſe to the VVife, untill che iſſue of the Body 
of the Deviſor accompliſh the Age of 18 years, for bring- 
jng up the Child, the Child dyed, yet it was adjudged, that 
ſhe ſhould have it for 18 years. Hill. 5. Jac.B. R, A 
Deviſe to his V Viſe for 18 years, Verſus eduggtionem fi, 
the Remainder over, the Child dyed within two years, and 
jt was adjudged, that he in the Remainder over, ſhould not 
take preſently : VVhere a Man is Executor he hath a Truſt, 
but now here is an Intereſt tov. Either the Executor till 
2 1 years, or the Heir muſt have it; If the Heir, "tis a 
Fine Caſe. Befides here are the Profits and Rents of the 
Land deviſed, and what is the Land but the Profits and 
Rents thereof ? And the Judgment of the Court was, That 
the Executor M. R. has an Intereſt in the VVill, Carters 
Reports, f. 2, 26, 27. Courthope verſ. Heyman, Vide Su- 
pre Qu. 11. 

39. VVhether by a Deviſe of all his Lands, Lands in 
Mortgage can paſs ? 

If a Man had Lands in Fee, and other Lands Mortga- 
ged to him in Fee, by a Deviſe of all his Lanes, the Mort- 
gage ſhould paſs; Soif a Man had but a Truſt of a Mort- 
gage of Lands in Dale, and had other Lanes in Dale, by 
a Deviſe of all his Lands in Dale, the Truſt would paſs ; 
But if Lands be deviſed to F.S. in D.S. and T. and 3ll his 
Lands elſewhere, when he had a Mortgage of Lands of 
great value, that did not lye in D. $. and 7: which were 
of more value than the Lands in D. S-and 7. the Mort- 
gage ſhall not paſs, for the Deviſor could not be thought 
ro mean to Comprehend Lands of ſo much value under the 
word [ Elſewhere ] Veniris Reports, 2 part f.351, Sir The» 
mas Littletons Cale in Chancery. | 

A ſum of Mony deviſed to be raiſed out of the profits 
of his Lands, the profits not amounting to the ſum, whe- 
ther the Land it ſelf may be ſold? 

If a Mandeviſeth, that ſuch a Sum of Mony ſhall te 
p2id out of the profirs of his Lands, and the profits will 
not amount to the Sum, in ſuch Caſe the Land way te 
Sold. Ventris Repurts, 2 part f357.VVeſt v. The Lord ce 
la VV are. 

41. Divers parcels of Lands being deviſed, whether 
thele words | the ſaid Lands ] paſs al! the parcels, or 01) | 
tne laſt mentioned 2 


Dor 
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Error out of the Court of the Grand Seſhons, where in 
an Ejetment,che Caſe upon Special Verdict was, upon the 
Will of one Gamage,whodeviſcd his Lands in 4.to his Wiſe, 
; Item, His Lands in B. ro his Wife for life, and all-his Lands 
which he purchaſed in C. to his Wife for life, and after 
the Deceaſgof his Wife, he gave the ſaid Lands to one 
of his Sons, and his Heirs And the Queſtion was, whe- 
ther the Son ſhall have all the Lands deviſed ro the Wife, 
or only thoſe laſt mentioned ? And it was adjudged in the 
Grand Seſſions, that all ſhould paſs; And upon Error 
brought it was argued, that the Deviſes to the Wife are'jn 
diltin& and ſeparate Sentences, and therefore his ſaid Lands 
ſhould be referred only to the 1:4. 

On the other {ile it was faid, that the word [' ſaid ] 
ſhould not be refer: ed to the laſt Antecedent, bur to all. 
If a Man conveys Land to A. for life, Remainder to B. in 
Tail, Remainder to C. in forma preditta, the Gift to C, 
is void, 1 Inſt. 20.6. It is agreed, If he had ſaid, All 
the (aid Lands to his Son, and his Heirs, it would have cx- 
rended to rhe whole ; This is the ſame, Becauſe Inde fini- 
tum £quipoliet Univerſali Yeutris Reports, 1 part f.368.Ga- 
mages Cale. 

42. A Deviſe of Lands, aſter the Death of the Devi- 
for, ana his Wife, and uo expreſs Deviſe ts the Wife, whe- 
ther any thing paſſeth to the Wife ? 

In an Ejetment for Lands in the County of Cornwall 
upon Non Culp. a Special Verdi& was given to this effe& ; 
Richard Opye ſeiſcdin Fee, Deviſed the Lands in queſtion, 
after the Death of himſelf and his Wife, to Elizabeth 
the Daughter of Edward Opye for her life. And after her 
Death, the Land with the Reſidue of the Lands, to re- 
turn to W:;iam Opye and his Heirs, after the Deceaſe of 
the Deviſor, and his VVite, anddies; after his Deceaſe , 
the Leſſor being Heir to the Deviſor enters, and makes a 
Leaſe tothe Plaintiff, upon which the VVife enters. The 
Queſtion was, If the VVife ſhall take by this Deviſe ; 
neither of the Deviſees, Elizabeth 'or William being Heir 
ro the Deviſor. And it was reſolved by the Court, thar 
the VVife ſhall rake nothing, but. during her life, the 
Lands ſhall deſcend to the Heirof the Deviſor ; For that 
no Land was given expreſly to the VVife. Jones's Re- 
perts, f, of. Smartle v. Scholler. Vide Moor. 7.0 113 
Cr, Eliz. 13. Cr, Fac. 75, Coſe de Horton and. Horton» 
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43+ Whether @ Term Deviſed to one for life , Re- 

mainder to ' ſeveral othars for life, one aſter another, be 
ood ? 

Tw:ſden Juſtice ſaid; That if a Term be deviſed to one 
for life, Remainder to another for life, Remainder to a 
third for lite, &c. And fo to 20 Perſons one after the 
other, that this is a good Deviſe to all thoſe, notwithſtand- 
ing the ObjeQions of poſſibilities upon poſſbilities, if all 
the Perſons were in Eſ/ſe at the time of the Deviſe, becauſe 
all the Candels are lighted at once. But it a deviſe te 
ro one for life, who is not then in being ( as the firſt Son) 
there no Limitation of a Term may be beyond it ; And of 
this Opirion were all the Court. Nuod wots, Sider fins 
Reports, 1 part f. 451. 

44+ A- being ſeiſed of Lands in Fee, and having one 
Son by one Venter, and another by a ſecond Venter, did 
deviſe.all his Lands to bis Wife for life, and after her 
Death, to). bis Eldrft Son, and to his Heirs , whether 
thi Son ſball take theſe Lanis by the Deviſe, or as Heir 
at Law ? 

Upon a Special Verdi& found, the Caſe in effet was 

this ; One in fee, having one Son by one Venter, and ano- 

ther Son by a ſecond Venter, did by his laſt VVill deviſe 

all his Lands to his VVife for life, and after her Death, ro 

3. his Eldeſt Son, and to his Heirs, And the Queſtion was, 

whether the Son ſhall take theſe Lands by the Deviſe, or as 

Heir at Law, and ſo the Deviſe tobe of no effec to make. 
him-come to the Lands by Purchaſe. 

Chriſtopher held, That the Deviſe is void, becauſe it 
ſays no more tl:an the Law ſays, for if there had been no 
ſuch Deviſe, John and his Heirs ſhould have had the Land, 
and he cited Paramouy and Yardly's Caſe in the Commenta- 
ries, and Hob. Rep. Counien and Clerks Caſe. Hales on 
the other fide argued, that the Son takes by Purchaſe, and * 
not by Deſcent ; for the Deviſe is not to the Son in preſent, 
but atter the Death of the Teſtarors VVite, and if he had 
the Lands by Deſcent, he ſhould have them preſently. It 
3s true, the Son might have waived the taking by Purchaſe , 
and might haveraken by Deſcent ; But here prima facie, 
he ſhall be intended to be in by Purchaſe, and not Del. 
cent, for here doth not appear to be any afual VVaiver of 
the Purchaſe, and the Son doth here as I conceive. rake 
by way of Remainder , and not by way ef Rever- 
hon. 
| Roles 
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Rolls Chief Juſtice held, that the Deviſe is void, and 
that it is not in the power of John the Son, co make the 
Elefion, to take by Deſcent, or by Purchaſe at his plea- 
ſure, but he muſt of neceſſity take the Law, as the Law di- 
reas, which is by Deſcent; and it is againſt a Maxim in 
Law, Togive a thing to ſuch a Perſon, to whom the 
Law gives it, if ir had not been ſo given, 3 & 4 Phil. & 
Mar, Dyer 114. And therefore the Plaintiff ought to have 
Judgment. Bacon Juſtice to the ſame intent, wiz. .That 
the Heir doth here take by Deſcent, and not by Purchaſe, 
for this the Law ſays, and he cannot alter it, .and citcd 
Foxes Caſe, 4 Car. and ina Caſcin 7 Fac. And ſo Judg- 
ment was given for the Plaintiff, Styles's Reports,f.1 48,149. 
Preſton agiinſt Holmes, 

4S. A Man by hu laſt Will and Teſtament, Deviſed all 
his Fee fimple Land whereſoever to his Brother, upon Con- 
dition, that he ſuffer his Wife to enjoy all his free Lands 
in Rolford, during her life, the Teſtator having ouly a 
portion of Tithes of Inheritance in Holford, and no Lands, 
whether this portion of Tithes ſhall be accounted free Lands, 
w:thin the intent of the Will, and ſo the Wife to have them 
during her life ? 

In an Adtion of Treſpaſs and EjeAmeat upon a Special 
Verdi& found ; The Caſc fell out, to be upon the Con- 
ſtruſtion of the words of a VViJl, which were theſe ; 7 
give all my f ee Lands whereſoever to my Brother John 
Sanders, and his Heirs, upon Condition, that he ſuffer my 
Wife to enjoy all my free Lands in Holford for life ; and 
the Jury found that the Teſtator had only a portion of 
Tithes in Helford ; The Queſtion was, whether the portion 
of Tirhes did paſs to the Wife by this Deviſe. And after 

-jt had been ſevera! times argued at the Bar on ooth 
lades ; 

Rolls Chief Juſtice ſaid ; That there is a Condition an- 
nexed to the Deviſe, that his VVife ſhall enjoy this Land, 
though the words in the VVill are not very proper to ex- 
preſsit ; but we muſt conſider them as uſed in a VVill, and 
notin a Conveyance. Nicholas Juſtice ſaid, The Deviſor 
himſelf calls them Free-Hold, and this diſtinguiſheth them 

 fom Copy-Hold Lands, Upon another day , Rolls faid ; 
As tor the matter of Law, methinks itis a ſtrong Caſe, 
that the Tithes do paſs, for we are in the Caſe of a VVill, 
where the meaning of the party ſhall be obſerved. ifit may 
be found out by any means, thovgh it cannot be Colleged 
Ex 
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Ex i Termini , and ſhould not be fo here, part of the 
Willwould be void, which may not be, if we can make ir 
otherwiſe, by a reafonable Conſtrution. Nicholas Juſtice 
held the Deviſe good. Arke Juſtice to the ſame intent. 
Jerman Juſtice ; It is clear, that the Teſtator intended to 
Deviſe the Lands in Holford, and it is a good Deviſe. Srile's 
Reports, f. 261, 262, 278, 279. in the Caſe betwixt Rich 
and Saxders. 

46. As Deviſes to].S, his whole Eſtate, paying his Debts 
and Legacies, and dies poſſeſſed of Goods and Chattels, to 
rhe value of five pounds only, and dyed alſo ſeiſed in fee 
of divers Lands, and was indebted forty pounds at the 
time of his Death , The Queſtion is, whether the Lands 
ſhall paſs by the Deviſe? | 

It was held by the Court, That the Lands do paſs by 
this Deviſe. Rolls Chief Juſtice ſaid, that the Lands did 
-pats, for ſo he faid the Common underſtanding imporrs, 
and the words do go to the value of rhe Eſtate. 1. It 
comprehends the thing, To wit, the Land. £. The extent 
of the Eſtate given, wiz. Fee fimple, and ſo it ſhall be 


| hereintended, and the words paying his Debts and Lega- 


cies doth enforce this Conſtruction, for they are to be paid 
preſently, which cannot be, if the Lands paſs not in Fee, 
and ſothe Averment, it is but to ſupply the meaning of the 
Teſtator, and ſtands very well with the Will, $tile's Re- 
ports, fol. 281, 293. Kerman v. Johnſon. Vide Modirn 
Rep. 100. Wilſon v. Robinſon, 

47. If a Manhas; an Eftate to him and his Heivs, au 
ring the life of ). S. whether this be Deviſable or 
not ? 


Doderidge had this Queſtion, if a Man has an Eſtate to 
him and his Heirs, during the time that F.S. ſhall have 1{- 
ſue of his Body, whether this may be deviſed within the 
Eſtate or not? Coke, That was not at any time a Queſtion ; - - 
But this has been a Queſtion, It a Man has an Eſtare to 
him, and his Heirs, during the life of 7. S. wherher this 
may be deviſed, as in Dy. $. Eliz. And there it is held, 
that ir cannot be Deviſed, Rolls Reports, 1part f.333,3 34 
Cooper v. Franklin, and Y" aller. ; 

42. A Deviſe of Land tos one, Remainder to him, that 
is prochein de Sanke, whether an Attainted Perſon can 
take by this Devile ? : 


Doderidge 
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Doderidge and Haughton Juſtices ſaid, That if a Man de- 
viſes his Land to one, the Remainder to him that is pro» 
chein de Sanke, that an Attainted Perſon may take by this 
Deviſe. Rolls Reports, 2 part f. 2 $57. Perin and 
Pearce. 

49. A Deviſe to one and his Heirs, and if he dye with- 
eut Heir, that then i: ſball remain over in Fee to another , 
whether this be a good Remainder ? 

One Fee-fimple cannot depend or remain upon another 
Fee-ſimple, 19 H. 8. 8. per Englefield; A deviſe to one and 
his Heirs ; and if he dies without Heir, that then it ſhall 
remain over in Fee to another, this is a void Remainder; 
28 H. 8. Dyer 33. AFee cannot remain upon a Fee by a 
Deviſe ; For if it may be ſo, then Perpetuities would be 
Eſtabliſhed, for no Recovery could dock a Remainder, be- 
cauſe the Recompence in value cannot go to it. Rolls Re- 
ports 2 part f.216, Pell and Brown, and Cro. Jac. 590,591» 
Pell v. Brown. 

Coke in his Comment on Littleton, SeF.11, Cys, Thar 
one Fee ſimple cannot depend upon another, by the Grant 
of the Party, as if Lands be given to H. fo long as B. hath 
Heirs of his Body, the Remainder over in Fee, the Remain- 
der.is void. Vide Cro. Eliz.. f.745. Shailard v. Baker and 
his VVife,19 H.8.8.6. Br. Abr.Tit. Deviſe. 

50» A Marhas thre Sons, and Deviſes his Land to 
them, and if they dye without Iſſut, that then to remain 
ro the Heirs of the Deviſor, whether they be Tenants in 
Common of "the Remainder ? 

P. 31. Eliz. in the Common Bank between Fowler and 
Oyle ; A Man has Iſſue three Sons, and Deviſes his Land 
ro,them, and if they dye without Iſſue, that then toremain 
to the Heirs of the Deviſor, and it was there adjudged , 
that-theſe three Sons were Tenants in Common of the Re» 
mainder. Vide Rols Reports, 2 part f. 281. Brian verſus 
Cawſon. 

51. Vyhether a Deviſe to an Infant en ventre ſa mere, 
be goed or not ? 

If a Man Deviſe Land to an Infant in vertre ſa mere, 
this is a good Deviſe at Common Law of Lands Deviſa- 
ble ; but upon the Statute of 23 H 8. of Wills, it is not 
a good Deviſe, becauſe the Starme does not reſpect Abey- 
ance. Rolls Reports, 2 part f.335. in the Caſe between 
the Lord Sheffiel1, and the Attorney General Coventry, 11.H. 


6.13. Co. lib.7.f.9. a. Earlof Bedford; Caſe, Rolls Reports 


1 part 


(9) 


CY 
MY, 
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1 part f.1 to. Simpſon and Seuthwood; Expoſition of Term 
of Law, f.122. 4,6. Tit. Deviſe. 

$2. 4 Deviſe to his VVife, de anno in annum, wntill 
bu Son come to the Age of 21 years, the Son dies, whe- 
ther the Eſtate be determined ? 

Paſch. 5. Eliz. A Man deviſeth his Lands to bis Wife, de 
anno in annwn, untill 7, his Son ſhall come to the Age of 
21 years, and dies,. and the Wite enters, and F. dyed, be- 
toe he attained ro the Age of 21 years. And it was mov- 
ed by Harper, If the Intereſt of the Wite be determined by 
ir. And it was held by all the Juſtices; That by the 
Death of the Son,theEſtate cf theWife was determined,and 
that ſhe had nor any longer an Eflate ;, for it is to be in* 
rended, that the Will of the Deviſor was, that his Wile 
ſhould have the Lands, during the Minority of the Son, 
tor that the Son himſelf could not duly manage his Lands, 
he being within Age ; but by his Death, this Reaſon cea- 
ſes. And Dyer ſaid, that by theſe words, De anno in an- 
#49, it is intended that the Will of che Deviſor was, that 
the Wifes intereſt ſhould be determined,by the Sons Death : 
But if the words had been, untill his Son ſhall come, or 
may come to the Age of 21 years, there notwithſtanding 
| kis Death, the Eſtate of the Wife ſhould have continued, 
Moors Reports 48. un. 143. | 

$3- 4 Deviſeof Lands, part to the Eldeſt Son in Tail, 
ani part to the youngeſt Son in Tail, with this Clauſe ; That 
if any of the Sons dyed wi thout Iſſue, the whole Land to 
remain to 8 firanger in Fee, the Sons entred reſpefively , 
ard the younger dyed without Iſſue ,whether the Entry of the 
franger be lawful? 

H. ſeiſed of certain Lands, and having rwo Sons, de* 
viſcd part of his Lands to his Eldeſt Son in Tail ; and the 
other part of his Lands to his yonger Son in Tail, with 
this Clauſe in the Will, Thar if any of his Sons dyed with- 
our IſTuz, thar then the whole Land (hill remain to 2 
ftranger in Fee,and dyed ; The Sons entred into the Lands 
deviſed to them reſpetively, and the younger Son dyed 
without IſTue,and he to whom the Fee was d:viſed, entred : 
Ir was adjudged, Thit this Entry was not lawful, and 
that the Eldelt Son ſhould have the Land by the implicue 
deviſe, Leonards Repirts, 4 part n. 51. 


by 
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$4. A Deviſe of Lands to A. and B, and thiir Heirs, 
and if either of them ſell che ſame, the Gift to be nid, 
and the Land to reverts t0 the whole Heirs again, whe- 
ther the prowiſo, That the Lands ſhall revert, be @ woid 
Conditien ? 

The Caſe was, A Man had Ifſuea Son Y7:Il;am, by one 
Venter, and C. and D. Sons, and E. a Daughter by ano» 
ther Venter, and deviſed Lands to C. and D. and if either, 
or their Heirs, do ſell the fame, the Gift to be void, and ſo 
return to the whole Heirs again ; and further, that his 
Sens C. and D. ſhould pay yearly ro YVilliam. his Eldeſt 
Son, and his Heirs 3 1. A.dyed C. and D. dyed without 
Iſſue, It was reſolved in this Caſe, That'it was an Eſtate 
in Feein C. and D. and not an Eftate for We, orin Tai), 
2. Reſolved, That the proviſo, That the Land ſhould re- 
vert was a void Condition, bing annexed to a Fee, 
and that one Fee cannot be limited upon another, Hill. 
42+ Eliz. C.B Shailard and BakersCaſe, Cro. Eliz.f.744, 
745» 

55S. J- S. makes a Leaſe for years to ]. D. on Condizicn, 
That ].D ſhall not deviſe the Land, or Aſſign over hu Term ; 
by hu VVill he makes a Deviſe of it, whether the Condition 
be broken ? 

The Caſe upon ſpecial Verdict was, 2 Leaſe was made 
for years upon Condition, he ſhall not deviſe the Land, or 
Aſhgn over his Term, and by his Will he deviſed it. Gaw- 
dy, Fenner and Clench, held clearly, That the Conditioa 
was broken ; for by this Deviſe, tte Term is diſpoſed by 
his Gift, which is an Alienation, and is as ſhong as any 
other Alienation. Burt Popham delivered no Opinion, Cro. 
Eliz.z 30. Barry v. Stanten. Vide Learmng, Cre. Eliz. fol. 
26. Sir V/illiam More's Caſe ; Knigkt verſus Mory, fe 60. 
Berry verſus Tauton, f. 331. Thornill verl, King, f. 7 57. 
Dyer f.454.65.6.66,4.152.6. | | | 

$6. 4 Dewiſe to one that ſha!l have the Over ſight of 
his Lanas and Goods, till the Age of the Son, whether it 
be a Deviſe of any intereſt in the Land, or but a bare 
Truſt ? 

4. had flue a Son and Daughter, and deviſed, That his 
Son ſhould have his Lands at the age of 24 years, and 
gave 401. to the Davghter, to be paid at her age of 22 
years, and further Willed, That 7. S. ſhould be his Execus 
ror, and ſhould repair his Houſes, and have the Over- 
light, and doing of all bis Lands ang moveable Goods, un- 
till 


Gulve-s the Conveyancer; 
till the ſeveral Ages afoicſaid, and dyed, 7. S. the Execu- 
tor let the Land to C. at will, Habendum from the Fealt of 
Michaelmas, quamaiu partibus placuerit, rendring 3 /. 
Rent; and after he brought Debt for the Rent, and ſhewed 
that C. occupyed the Land, @ feftodie, Cc. untill ad feſtum 
Michael. It was the Opinion of the Juſtices in this Caſe, 
That 7. S. did not take any intereſt in the Land by the Will, 
for the Over-ſight, and doing of his Lands ſhall be inten- 
dcd in the Right of the Heir, and co his uſe, becauſe rhe 
Teſtator thought not bis Son of Diſcretion and Govern- 
ment till 24 years, and therefore appointed the Executor to 
overſee, and order the Land, Mich. 3. 7ac.B.R. Carpenter 
and Collins, Yelvertows 3. 

57. 4 Deviſe, that his VVife ſhall take the profits, un- 
till the full Age of his Son for his Education, aud bringing 
up, whtther this bt but a Truſt and Confidence in the V/ife, 
and ſo determinable by her Death ? 

A. Devifed that his Lands ſhould deſcend to his Son , 
but Willed that his Wife ſhould take the profirs thereof 
untill age of the Son, for his Education and bringing up, 
and dycd, the Wiſe Marryed another Husband, and dyed 
before the full age of the Son, lt was the Opinion of the 
Juſtices in thisCaſe, That the ſecondHusband ſhould not have 
the profits of the Lands, till che ſull age of the Son, for no- 
thing is deviſed to the Wife, but a Confidence, and ſhe is a 
Guardian or Bailiff for to help the Enfant, which by ber 
Death is determined, and the ſame Confidence cannot be 
transferred to the Husband, Paſch.16.Eliz,B.R, Leon. pars 
221s 

58. 4 Deviſe of Lands is made to the Eldeſt Son, and 
upen Condition, That if he paid not ſeveral Sums of Mony: 
to his three younger Sons, the Lands to remain to them : He 
pays Moneys to two of the Sons, bus not to the third Son , 
whether his Entry be Congeable, and whether by his Entry, 
the Eſtate be veſted in all the Sons ? 

7. S. had Ifſue four younger Sons, viz. B.C.D. and E. and 
deviſcd to them 20 [. a piece to be paid them, when they 
ſhall ſeverally come to the Age of 21 years; and deviſed 
his Lanes to 4. his Eldeit Son, and his Heirs, upon Condi- 
tion, That if he refuſe ro pay theſe Legacies, that the 
Land ſhall remain to the younger Sons, &c. A. pays the 


Legacies to B. and C. and refuſed to pay them to D.and E.D. 


enters into the Land in his own Righr, ard the Right of E. 


upon the Heir of 4. who is in by Diſcent. It was in this 
Caſe 


Guide to the Convepancer. 
Caſe reſolved. 1. That the younger Sons may enter opon 
the Refuſal, &c. by way of Limitation. 2. That al- 
though he paid the Legacies to two of the Sons, yer their 
Entry was lawful. 3. That the Diſcent doth not take a. 
way their Entry, And 4. That by the Entry of D. in his 
Right, and the Right of E. the Eltate is veſted in all the 
four Sons, becauſe rhey take joyntly, and the Eſtate of 
the Heir deveits from him in all, Hill.41. Eliz.B R. A4yn/- 
worth and Battyes Caſe, Noy 51. 

59. 4A Man hing in Extremis, deviſeth his Lands by 
words, which another Man in the life of the deviſor, put. 
teth into: Writing, without the Knowledge or Command of 
the Deviſor, whether it be a good Deviſe to paſs Lands ? 

A Man lying in Extremis, having an intent to deviſe 
his Lands by words, maketh ſuch a deviſe, but doth noc 
command the ſame ro be put in Writing, but another Man 
without the Knowledge or Command of the deviſor, putteth 
it into Writing in the lifetime of the Deviſor ; It was ad- 
judged, That this is n good Deviſe ; for ir is ſufficient if 


the Deviſe be reduced into Writing, during the life of the 


Deviſor, Paſch.24. Eliz.B.R. Leon. 3 part 79. Vide Learn- 
ing Co. lib.4. 60. Perkins Seft, 476. Dyer 72. Plowd. 345+ 
Coke lib, 3. f. 3. 6. Butler and Bakers Caſe. Brownlow 1. 
44- 

60. ].S. Covenan's by Indexture to levy a Fine, to the 
uſe of ſuch Perjons as he ſhall name by bis Will, and 
then makes his VVill, whereby he Deviſes the Land to cer- 
tain Perſons, and then the Fine is levyed in performance of 
the Covenant, whether this be a Rewocatiow of the 
Fill ? 

If a Mn Covenant by Indeature to levy a Fine, and 
that it ſhall be ro che uſe of ſuch Perſons, which he ſhall 
name by his Will, and afterwards he made his Will, by 
which he deviſed the Land to certain Perſors, and after lc- 
vies a Fine in performance of the ſaid Covenant, this is 
a Revocation of the Will, though that the Fine be levyed 
in performance of the Covenant, which was betore the Will 
made, for the Land pafleth not by Relarion to the time ot 
the Covenant made, but only ro the time of the Fine le- 
vyed. Trin.16.Fac. in Curia FFardorum enter Lutwich and 
Mi ton, agreed by the Court and Counſel. Yide more 
touching what Atts ſhall ve, and what ſhall not be a Re- 
vocation of a Will in part, or in all, as alio concerning 
new Pablications: Dyer 14. Eliz+ f, 310. pl. 81, Huſſcys 
Caſc 


rh 
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Caſe cited by Will, Hill 4. Fac.B.R. in Fretchevilet Caſe; 
38,39. Eliz. B. R. between Mountague and Jefferies; Dyer 
6 E6.f.73.pl.10. Dyer 3 © 4. Ph. and Mar. 143. 44 E.3. 
33. 2 R-3.3.39. 39 EL. 

61. J. S. #n his Sickneſs, by the Importunity of his VVife, 
to the intent he might be at quiet, made his laſt VVill and 
Teftament, whether ſuch a V/Vill can be good? 

If one make his Will in his Sickneſs, by the Importuni- 
ty of his Wife, to the intent he may be quier, and not vex- 
ed and troubled by her ; ſuch Will ſhall be adjudged to be 
made by Conſtraint, and not a good Will. By Rclls Chiet 

uſtice, in the Caſe of one Hatcher and Newborne, Tryed at 
the Bar of B. R. Voluntas noni poteſt Cog, 


S)llabus 


Syllabus Erotematum : 


OR, 


AnINDEX 


of the Oueſtions 


Relating ; - 


Firſt, To 


(1.) Feoffment cf Lznds, be» 
| ing made upon Condi- 
tion, That it the Feoffor or his 
Heirs pay ſuch a Sum of Mony, 
that he may re-enter, and dies, 
leaving a Davghter, who paid the 
Mony, and a Son is born, whether 
the Daughter ſhall retcin the Lands 
againſt the Son ? 12 

2.) Baron ſciſed in Fee, makes 
a Feoffment to 'the uſe of him-, 
ſelf and Feme, and to the Heirs 
of the Survivor of them ; and at- 
terwards makes a Feouffment of the 
ſame Land, and dies, the Feme 
enters, whether the Feoffment of 
the Baron, hath deſtroyed the 
Contingent uſe of the Fee? 13 

(3.) Whether an Infant, Te- 
nant in Tail of Land in Gawil- 
" kind, can make a Diſcontinuance 
by his Feoffment ? ibid. 


(4.3) Whether the Cuſtom of 
Frank. Bank can be taken away by 


Feoffments, 


theLords infeoffing the Copyhols 
der, who dies ſeiſcd ? ibids 

(5.) Tenant in ſpecial Tail with 
his Wife, having Iſſue by her, 
ſhe dies, makes a Deed of Feoffment; 
to the uſe of himſelf for life, and 
after to the uſe of 4. his Son it 
Tail, and a Letter of Attorney 


to make Livery; Before Livery is - - 


mmade, he takes S. to Wife, and 
after Livery is made to thoſe uſes, 
the Husband dies, the Tenant 
endows $, whether this Dower be 
well Aſſigned ? I4 
(6) Whether a Remainder 
Contingent, can be deſtroyed by 
the Feoffment of Tenant for life ? 
is 

(7.) Baron and Feme Leſlees 
for years, the Baron accepts a 
Feoftment, whether the Term þe 
extinQ ? iid, 
(8.) A Feoffment being made 
to two upon Condition, that they 
Q ſhow's 


ſhould infeoff a third Perſon be- 
fore Michaelmas, and one of them 
gies, the other alone executes the 
Feoftment ; whether it be good in 
Law £ ibid. 
(9.) An Infant Tenant , ma- 
king a -Feoffment in Fee, and 
executing the ſame by livery of 
Seifin, by his own Hands,and dics 
without Heirs, whether the Feoff- 
ment be yoidable by the Lord ? 
16 

(10.) A Feoffment of Lands is 
made,” Habenaum to the Feoffee 
and his Heirs, after the death of 
the Feoffor, whether the Feoff- 
ment be void or net ? ibid. 
(11.) A Charter of Feoflment 
is made of an Acre of Land to 
A. and his Heirs, and by another 
Deed to inſtate him,and the Heirs 
cf his Body, of the ſame Acre, 
giving Seifin according to the pur- 
port of both Deeds, The Queſtion 
is, what Eſlate A. ſhall have ? 
j ibid, 
(12.) One by Decd gave Lands 

to Baron and Feme, and to their 
Heirs, Habendum to them; and 
«2% Heirs of their Bodies, Re. 
mainder to them, and the Survi- 
vor of them for his life, to ho'd 
of the Chiet Lord with a War- 
ranty to them, and their Heirs, 
whether this were an Eſtate Tail, 
and a Fee expeNant, or only an 
Eftate Tail ? 17 
(1r3.) Wherher one and the 
ſame Man, can make livery of 
Seilin, and take by the ſame Ii- 
very and Seilin ? ibid, 


(14) A Deed of Feoffment is 
made by the Lefſor, with a Letter 
3, Attorny to the Lees for yeaw 


Index of the Queſtions. 


'the Condition 2 


to make livery, which is done by 
him accordingly, whether by this 
AQ of the Leflee, his Term be 
exttinQ ? 1$ 
| (15.) A Feoffment of a Ma» 
nor cum pertinentiis, whether an 
Advowſon paſfeth withour livery of 
Seiſin ? 1bid. 
(16.) A Letter of Artorny to 
take Livery of Scifin,whether void, 
if the date of the Charter of Fe- 
offment be therein miſ-recited ? 
ibid. 

(19.) Whether a Leaſe, Ha» 
bendum from Michaelmas for three 
Lives, and livery made after Mi- 
chaelmas,Secundum Formam Char- 
t#, be good or not ? 19 
(18.) A Feoffment is made of 
three Acres parcel of a Manor, to 
have with an Advowſon appendant, 
whether good without Deed ? 1614, 
(19.) Upon a Feoffment made, 
whether theFeoffce may be prohibi- 
ted to alien ? 20 
(20,) A Feoffment is made to 
Baron and Feme in Fee, on Con- 
dition, - that they ſhall not alien, 
whether this be a good Condition ? 
ibid, 

(21.) A Feoffment is made 
upon Con4ition , for the Feoffee 
to infeoff over, who is diſſeiſed, 
and a diſcent caſt, and the Feoffee 
binds himſelf in a Stature, &c. 
which is diſcharged before the 
Recovery of the Land, whether 
the Feoffce is diſabled ro perform 
21 
(22.) Wherher the King can 
take by Feoffment and Livery ? 
ibid. 

(23.) Whether a Letter of At- 
torny to FAS, to make livery, he 
being 


bEing no party to the Deed of 
Bargain and Sale, can be goodin 
Law * ibid, 
(24-) Whether the words of 
demiſe on the Land without livery, 
can paſs 2 Frechold or not? 
£2 
(25.) & Man has 2 Warranty 
for 20 Acres, and enfeoffs F. S. of 
one of them, wherher the whole 
Warranty be gone ? iSid, 
(26.) Whether livery of Seifi 
made after the day of the date of 
the Deed, be good ? ibid. 
(29) Tenant for life, and he 
in Remainder for life, having the 
Fee expeRant upon a Remainder in 
Tail, joyn in a Feoffment, whether 
this ſhall be a forfeiture of both 
_ their Eſtates to him in Remainder 
in Tail? 23 
(28.) A Leaſe for life to a Co- 
py holder without Decd or Livery, 
whether it ſhall deſtroy the Copy- 
hold ? ibid. 
(29.) A Feoftment to the uſe 
of Baron and Feme , for their 
lives, the Remainder to the firſt in 
Tail, Remainder to the Baron and 
Feme, and the Heirs of their 
two Eodies begotten, they having 
ns Iſſue Male, whether they are 
Tenants in Tail executed ? 2bid. 
(30.) A Man makes a Feoff- 
ment of a Manor, excepting two 
Cloſes, for the life of the Feoffor 
only ; whether the two Cloſes def- 
cend to the Heir : ibid. 
(31.) Two Women Joynt-te- 
nants in Fee, one of them makes 
2 Feoffment to F, S. and livery 


within the view, and then 'before 
2 good Execution, ſhe Marrics bim, 
whether this very was well 


Tadex of the (Queſtions: 


exccuted before che Martiage ? 


24 

(32+) Whether the Defeaſatixe 
of a Feoffment, or other Conveys 
ance on Conditioh, ought ro be 
ſpecified in the ſame Charter of 
a Feoffment, &rc. or Compriſed in 


another Deed ,Sealed the fame time 
with the Decd or Charrer ? 
ibid. 


Secondly, To Grants. 
( © x of Rent-chargs 


for life, accepting of a 

Leaſe tor years, of part of the 
ſame Land, Surrenders the faid 
Leaſe, whether the Rent charge 
remains ſuſpended,during the years, 
or be revived prefently by the 
Surrender ? 31 
(2.) A Rent is granted of 147. 
er Annum, Habendum 7 |. from 
uch a time for 38 years, and the 
other p 1. for another time, for 
38 years, and if the ſaid 14. per 
Annum be behind, &c.chat he may 
diſtrein, &*, whether this be one. 
or (everal Rents ? ibid. 
(3) Tenant in Tail, and his 
Son joyn in a Grant of the next 
avoidance, whether this Grant” be 
good againſt rhe Son ? 3 


(4.) Two Tenants in} Common 
joyning in the Gras of a Renc of 
Twenty Shillings per/ Annam out 
of their Land, whether che Gran- 
ree ſhall have twoRentsof 20 z. ? 
ibid. 

(s.) A Man being ſciſed of an 
Advowſon in fee, grants the next 
preſentation to one, and betore 


2voidance of the Church, be grants 
the- next preſentation of the ſame 
Church 


Q. 2 


Church- to another, wherher this 
ſecond Grant be void or not? 
ibid. 

(6.) A Leaſe for years to two, 
if they ſo long live, if one dye, 
whether the Grant bedetermincd ? 
33 

(7.) TheKing granting a Ma- 
nor to F. $. what Appendants ſhall 
paſs without naming * ibid. 
(8.) A Giant is made by the 
King of Lands, or Rent, without 
Limitation of any Eſtate, whether 
this Grant be void for thguncecr- 
rainty ? ibid. 
(9.) A Rent of Ten pounds is 
g1anced to a Man and his Wife,and 
- in Caſe the Husband dye, that the 
Wife ſhall have 3 /.Rent,whether 
the three pounds ſhall be by way 
of Increaſe, or by way of Abate- 
ment of the Rent of T'en pounds ? 
| 34 

(10.) An Annuity is granted 
to A. pro Conſilio impenſo, & 
impendendo, who commits Tiea- 
ſon, and thereupon is caſt into 
-Priſon, ſo that the Grantor cannot 
come to him for his Advice, 
whether this Annuity be determi- 
ned by this Non-feaſance ? 361d. 
(11.) A Grant is made of a 
Rentcharge out of White- Acre , 
together with a Diſtreſs,ta be made 
in all other Lands, whereof the 
Grantor is now ſciſed, and which 
he ſhall after purchaſe, whether 
the Clauſe as to Lands afrerwards 
purchaſed,be void or not? i6:d, 
(12.) A Man poſſeſſed of a 
Leaſe for years, grants ſo many of 
thoſe years as ſhall be in arrear at 
the time of his Death, whether 


IS 


"ew ww” 


Tadex of the Queſtions. 


(13.) By . the Grant of all a 
Mans Lands and Tenements, whe» 
ther a Leaſe for years doth paſs ? 

Pa. 35 

(34.) A Rent granted co be 
iſſuing our of one Manor, whe- 
ther another Manor may be made 
liable to a diltreſs ? ibid, 

(15.) Whether words in aGrant, 
can amount to a Rent-charge, 
Tho" there be no expreſs words of 
Charge or Diſtreſs ? 36 

(16.) An Adminiſtrator gran- 
ting Omnia Bona, & Catalla ſua, 
whether a Term in right of his 
Adminiſtratorſhip thall paſk ? 

ibid, 

(17.) The King grants Land, 
reſerving Rent, with a Re i ntry 
for Nonpayment, and after granrs 
the Rent to F. S. which is not 
paid, waether the King ſhall Re- 
enter £ ibid. 

(18.) A Baron has a Term for 
years in his own Right, and the 
Inheritance deſcends to his Feme, 
whether the Baron can grant,afſign 
over, or diſpoſe of this Term , 
maugre this deſcent of the Inhe- 
ritance to his Wife ? 37 

(19.) Whether Common ap- 
purtenant for all Beaſts, can- be 
granted over to another f bid. 

{20,) Whether Common will 
paſs in a Grant with the words 
Cum pertinentiis? - ibid. 

(21.) A Rent granted to Two, 
during the life of 7.S. to his uſe, 
they dye, whether the Rent be veſt- 
edin F. S. by 27 H. 8. of uſes? 

38 

(22.) A Rent-charge granted 
to one and his Heirs, during. his 
| life, 


good ? 


Grant, withour expreſs or deter- 
minate words ? 39 


(24. | VVhether the Grant of 


the King of things future, and 
caſual , can be good in Law £ 
| ibid, 

(25.) A Grane of the King, 
that extendeth toa future time, 


whether it ſhall be intended of 


things preſent ,, and in Eſe at the 
time of the Grant ? 40 
(26.) VVhether all Grants of 
the King upon Miſ-recital, Non- 
recital , falſe Conſideration, or 
talſe Surmiſe , be void in Law ? 
ibid. 

(27.) A Grant to a Town, to 
be a County, and no Grant of 
having a Sheriff , whether ſuch 
Grant be good in Law? 41 
(28.) King H. 8. granted a 
Manor with the Appurtenances ; 
Que onnia, are of ſuch 2 yearly 
value, as is expreſſed in ſuch 2 
particular, with a Now obſtante of 
any Miſ-recital of the true value, 
and indeed the valae was not truly 
expreſſed in the particular, whes 
ther this Grant be good ? ibid. 
(29.) If a liberty be reſumed 
by a Stature, and the King grants 
all Liberties, &c. Non Obſtante 
aliquo Statuto,whether the Liberty 
reſumed, can be revived without 
ſpecial words ? 42 
(30s) A. being feiſed in Fee of 
Lands, wherein there is a Mine of 
Coals, grants/a Leaſe or Term 
for years of the Lands to B, 
without mencianing any Mines", 


S 
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life, and three others , whether 
3s. 

(23.) Whether any thing of 
Prerogartive, can paſs in the Kings 


whether the Leſſee -may dig fo* 
any new Mine ? 43 
(31.) VVhether 2 Kiln ſhall 
paſs by the Grant of a Mill, wich 
irs appurtenances ? ibid. 
(32.) 5.S.has 20 Acres of Land 
in Fee, holden of a Manor by. 
Suit of Cowr, which Manor is. 
Deviſed to him in Tail,with a Re+ 
mainder over ; the Lord of the” 
Manor grants all the Manor to 4. 
in Fee; whether the 20 Acres of 
Land held of the Manor, ſhall paſs 
as parcel of the Demeſns of the 
Manor ? 44 


Thirdly, To Pines. 
Eſſee for os aſhgns 


I.) 
"y over his Leaſe in Truſt 
for himſelf , and after purchaſeth 
the Inheritan:e, and occupics-the 
Land, and levies a Fine with Pro- 
clamations ; whether this Iatereſt 
be barred,the Truſtee not Claim- 
ing his Leaſe within five years ? 


(2.) A Fine with Proclamations 
to the Heir, who enters during 
the Nonage of the Deviſee, and 
Non claim within five years, whe- 
ther ict ſhall bind the Deviſee? 

ibid. 

(3.) F.S. and S. a Feme Sole, 
Joynt-Tenants for life, the Feme 
takes Baron, who grants by Fine 
to F, S., Tenementa preaita , 
#hether this Grant by Fine, ſhall 
enure by way of Relcaſe , or by 
Grant of the Eſtate * 56 

(4+) Tenant in Tail of 2a' 
Rent- charge, levics s Fine with 
Proclamation, cf rhe Manor, whe® 
Oo ther 


ther the Fine is 2 good Bar of an 
Avowry for this Rent ? bid. 
(s.) A Fine levyed by 7. $. 
Uncle of A. an ldeot, who was 
ſeiſed of the Inheritance ( the ſaid 
3.8. dying in the life of 4.) whe- 
ther this Fine ſhall bar the Grand» 
child of J.S. .. $7 
(6.) A Fine levyed by ' the 
Eldeſt Son, Heir in Tail, who dies 
without Iſſue, in the life of his 
Mcther, Tenant in Tail, whether 
his younger Brother ſhall be bar- 
red by the Fine ? s8 
(7:) an Indenture fgr levying 

2 Fine to ſuch Perſons for ſuch 
uſes, as the Finc is levyed, whe- 
ther ir ſhall be to the ſame uſes, 
and whether any averment can 
be to the contrary, without any 
matterof VVriting ? $9 
- (8:-) A Fine upon a Conceſ/t 
Tememonta, how far it ſhall be a 
Bar to an Enrail ? ibid. 
(9.) A Fine to 2 Leſflec for 
years, fo the uſe of a ſtranger, 
whethg it fhall extinguiſh the 
Term of years ? ittd. 
(16.) A Manor in Reputation, 
whether ir will paſs in a Fine or 
Common Recovery ? 60 
(11.) A Fine levyed, and a 
Fricnd of him who had Righr,cn- 
tred to his uſe, without his ape 
pointment; the Conuſee re enters, 
five years paſs, whether the Fine 
be good ? ibid. 
12.) Tenant 'for Jiſe, and the 
Remainder Man in Tail joyn in 


aFine Come ceo, Cc. who ren- 
ders a Rentcharge to Tenant for 
life, the Remainder Man dies with- 
out Iſſue, the ſecond Remaincer 
Man in Tail enters, Tenant for life 
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diſtreins for the Rent, whether =. 
Rent-charge remains good, after 
the Death of Tenant in Tail 
without Iſlue ? 61 
(13.) A Fine levyed to a Bar- 
gainee before the Enrollment , 
whether the Conuſee of the Fine, 
after the Indenture Inrolled, ſhall 
te in by the Fine, or by the Bar- 
gain and Sale ? ibid. 
(14+) Baron and Feme levy a 
Fine of Lands, whereof they are 
ſeiſed in the Right of the Wife, 
the Baron ſolely declaring the uſe 
of- the Fine, whether this Decla- 
ration ſhall bind the Feme? 
62 

(15.) Whether a Fine be a Bar 

of a Leaſe for ycars, within 4 H. 
7.C.24. 63 
(16,) A Fine levyed by the 
King, Tenant in Tail, whether it 
ſhall bar the Entail ? ibid, 
(17+) A Fine levyed by one, 
to whom the Land was Entailed, 
whether a Bar to the Iſſue, al- 
though he had no preſentIntercſt ? 
ibid. 

(18.) Whether a Fine Icvyed 
by 7. S. of a Remainder, by the 
name of Reverſion , be good? 
64 

(19.) Whether a Fine, and five 
years paſſing, can bar him who 
has 2 Right toa Writ of Error * 
ibid, 

(20.) Baron and Feme being 
Tenants in Tail, Remainder to 
the Heirs of the Barcn, by a Cone 
veyance made by rhe Baron,during 
the Coverture ; The Baron has 
INue 2 Son, and dics, the Son in 
the lite of his Mother, levies a 
F:ne to the uſe of himſelf, and 
his 


14 


his Hers, the Feme lets the Land 
tor 21 years, Without reſerving 
the anticnt Rene, the Son has If- 
ſue a Daughter, and Deviſcth the 
Land to one XK. whether this be a 
good Leaſe to the Deviſce of the 
Son, after the Death of the Feme ? 
ibid. 

(21,) Baron an Femeacknow- 
ledge a Note of a Fine upon the 
26 Martij, the next day atter the 
Wife dies, the 28:5 Compoſition 
was made, the Kings Silver paid 
and entred, asof the Term before, 
whether the Fine ought to ſtand 
good * 65 
(22.) Tenant in Remainder is 
diſſciſed, who not knowing thereof, 
levies a Fine to a (ſtranger, whe- 
ther it ſhall bar his Right, and 
enure to the benefit of the Dillei- 
ſor ? ibid, 
(23.) Whether he in Reverſion, 
ſhall have other five years upon a 
Fine by Tenant for life? ibid, 
(24.) A Fine levyed by Tenant 
for life, and by him in Remainder 
in Tail, whether a Diſcontinuance, 
and no forfeiture ? 
(25.) Joynt-tcnants in Fee inter- 
m2rry, and Ivy a Fine, the Co- 
auſce renders in Tail ; They have 
IlNue three . Daughters ; the Baron 
dies, the Feme takes « ſecond Ba- 
ron, they levy a Fine,and retake in 
ſpecial Tail , whether the firſt 
Entail be within 11 H, 7.c.20. for 
one Moyety only ? 67 
(26.) A Fine is levyed to 7. S. 
to the uſe of B. for lite, and atrer 
ro the uſe of the Children of C. 
procreatis ; C. at thetime of the 
Limitation had two Sons, and 
before the Derth of B, had Iifſue 


#bid. 


two Daughters, whether the 
Daughters be capable of taki 

chis Eſtate ? 4 bi 
(27.) ladentures guiding the 


uſe of a Fine or Recovery, had 


the Seals thereof broken by acci- 
dent,whether they ſhall be allowed 
for good ? ibid. 
(28.) Tenant in Tail, Rever- 
fon to his Brother, and having a 
Daughter his Heir, made a Leaſe 
for life, and after grants the Re- 
verſion by Fine and Warranty,and 
dies without Iflue Male, and then 
his Brother dies without Iſſue , 
whether the Daughter being Heir 
to the Male, be barred by this Fine 
and Warranty ? 68 
(29.) A Feme-Covert levies z 
Fine, as a Feme Sole, whether (h 
ſhall be barred by this Fine, 6 
Caſe the Baron does not avoid it ? 
ibid. 
(30.) Whether a Fine can be 


' levyed by a Man or Woman born 


Deaf and Dumb ? ibid. 

(31.) Whether the delivery of 
a Declaration in Eje4ment, can 
amount to an Entry to avoid 
a Fine? | 69 

(32.) Feme Covert, Tenant for 
life, Remainder in fee to the Son, 
which ſhe ſhall have, and hein 
Reverhon before the Birthof the 
Son, Bargains and Sells the Land, 
and levies a Fine of ir, to Baron 
and Feme, whether the particulac 
Eſtate be merged in the Reyerſh- 
on, and the Contingent Remain» 
der be deſtroyed ? ibid, 


(33.) If a Fine be leyyed ct 
Lards in & Pariſh, that contains 
many Vills, whether it carries 


Q.4 


what- 


whatſoever Win any of thoſe Vills? 

ibid, 

(34) Leſſee for years makes 
C Feofimenc, and levies a Fine, 
whether the Leſſor ſhall have five 
years to claim after the Term cx- 
pired 5 ? ; © 
(35.) Whether a, Grant by 
Bine, &c. withour Conſideration, 
ean hinder theR aiſing of a Contin- 
_ uſe ? ibid. 
(36.) The uſe of a Fine or Re- 
eovery, whether it may be decla- 
red by a ſubſequent Deed ? ibid. 
(37.) 4. makes a Leaſe for 
560 years in Truſt for himſelf for 
life, and afterwards for his Bros 
ther , with other. Truſts; Then 
being in poſſeſſion, Covenants 
with other Perſons, not the Lefſſecs, 
to ſtand ſeiſed according to the 
Truſts of the Leaſe, and levies a 
Fine, and five years paſſed ; The 
Leſſee being in poſſeſſion dies, and 
one of the Leſſces enters, whether 
this Leaſe be barred by the Fine 
or not ? 2 
(38.) VVhether the acceptance 
and agreement to a Fine by him 
in Remainder for life,be a forfeiture 
of his Eſtate ? 72 
' (39.) A Fine and Proclamati- 
ons, and five years paſt, after the 
Death of the 'Tengnt in Tail with- 
out Iſſue, whether it be a Bar to 2 
VVrit of Error brought by him in 
Remainder : e F:.— 
" (40.) A Leflor enters upon & 
Leſſee for years, andleviesa Fine 
Sur Conuſance ae dvoit, Ofc. und 
five years raſt, wherher the Leſſee 
be barred ? ibid. 
+ (41.) V Vhether Non claim of 
fve years aftzr a Fine levyed,ſhall 
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bind him that has not made his 
Claim , where his Eftate is of the 
Kings Gift,and the Reverſion is in 
the Crown ? ibid, 


Fourthly, 79 Common 
Recoverzes. 


(1.)\ Here Baron and Feme 
are ſeiſed of Lands 

to them , and the Heirs Males 
of the Body of the Baron, 
the Remainder to T7, C. with 
a Remainder over in Tail , the 
Reverſion to the Baron and bis 
Heirs, whether in a Common Re* 
coyery the Voucher of the Paron 
only, ſhall bar tne Remainder ? 
78 

(2.) A Common Recovery by 
Tenant for life, and him in Re- 
mainder in Tail, whether a Bar 
to the Tail, or to him in Re- 
mainder f ibid. 
(3.) A Commecn Recovery 
ſuffered againſt Tenant for life, 
wherein he in Remainder in Tail 
is vouched, whether it bars the 
Remainder in tee expeQtant? 79 
(4.) A Recovery ſuffered by Te- 
nant for life, with Voucher of him 
in Remainder, whether it deſtroys 
a Leaſe mage by him in Remain- 
der ? $0 
(5-) VVhether a Common Re - 
covery can be gaod againſt the 
King ? ibid, 
(6-) A Common Recovery 
again't an Infant by his Guardian, 
who Vo.ches,cc. wherker it ſhall 
bind the Infant? *' $1 
* (3.) Commoa Recovery agaiglt 
a Diſleiſce to a3 ule, whether it 
| be 


— 
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be good agaialt him and his _— ; 
1bid. 

($.) Common Recovery by Te- 
nant in Tail, whether it bindeth 
_ the Remainder and Rever- 
Wn, and all Leaſcs, Charges, &c. 
granted by either cf them? 
82 

(9.) VVhether a Common Re- 
covery may be of an Advowſon, 
Or de Annuali Redditu, ſive pen- 
fone in the Digjundtive ? ibid, 
(10.) Whuher an Eſtate Tail 
can be barred by a Common Reco- 
very, although the Remainder be 
in the King ? $3 
(11.) a Common Recovery is 
ſuffered by Terant in Tail, who 
dies beto1e Execution, wherhgr the 
Exccurion may be ſued againſt the 
INue in Tail £ $4 
(12.) A Condition in an Entail, 
not to ſuffer a Common Recovery 
whether void or not ? ibid. 
(13.) Whether a Releaſe of 
Errors, or other things, by the 
Common Vouchec , ſhall} be a 
good Bar againſt Reverling 2 
Common Recovery or not * 8g 
(14 ) Whether a Common Re. 
covery bars a Rent in poſſel{bon, 
it being diſtin from the Land, 
and no Recompence for it? ibid, 
(15.) Whether a Contingent 
F.itate can be baxred by aCommon 
Recovery ? 26 
(16.) Tenant io Tail doth Co- 
venantwgo ſtand ſeiſed to the uſe 
of himſelf in fee, and after ſuffers 
2 Recovery, whether it ſhall bind 
the Remainders ? 87 
(1 7.) V Vhether a Common Re- 
covery againſt Tenant in Fee- 
imple. can bind a Collateral Title, 
or Poſſibility 2 $8 


(12.) VVherher a Common Re» 
covery can be ſuffered, where the 
Tail is expefant, upon an Eſtate 
for life, the Tenant for life not 


being made Tenant tothe Preci» . 


e? ibid. 
(19.) VVhether Lands reputed 
parcel of a Manor, ſhall paſs in 
a Recovery, under the word Ap» 
purtenances ? 89 
(20.) Several Parties joyn in a 
Recovery, and one of them alone 
declares the uſes, whether rhe 
other be bcund by this Recovery ? 
ibid. 

(21,) A Rent is Deviſed de 
n0vV0, to one and his Heirs Males 
of his Body,and tor default of ſich 
Iſue to another, and the Heirs 
Males of his Budy ; The firſt De» 
viſce having no Heirs, ſuffers a 
Common Recovery, whether this 
be good ? Or whether it ſhall 
paſs by executory Devile ? 89 
(22.) The King makes a Gift 
in Tail, ſaving the Reverſion to 
himſelt, and gives leave aſter to 
the Tenant in Tail, to ſuffer 8 
Common Recovery, and to that 
intent, paſſes the Reverſion out 
of himſclfand lodges it in others, 
to haye it-Re conveyed to him 
afterwards, which is done accor- 
diagly, whether Tenant in Tail, 


or his Iflue, can bar this Re- 
verſion by a Common Recovery ? 
90 


(23.) Whether a Common Re. 
covery ſuffered by Tenant for lite, 
be a forfeirure, though the Reco- 
very be reverſed ? 91 


(24.) An lofant Bargains and - 
Selis Land; and being vouched to 
VVazranty , comes in upon the 

Voucher, 


— 


— 


Voucher, and a Common Recgve- 
ry is had, whether rhe Infant can 
avoid this Recovery by Entry ? 
bid. 
(25.) Tenant for life, the Re- 
mainder to B. and his VVife, and 
their Heirs, B. and his VVife ſuf- 
fers a Common Recovery, whether 
the Heirs of the VVife are bound 
by this Recovery ? 92 
*  (26.) Tenant for life of a Copy- 
hold, ſuffers a Common Recovery, 
as Tenant in fee-fimple, whether 
this be a forfeiture ? 94 
(2 7.) A Common Recovery ſuf- 
eree of Landsin S. and the Liber- 
ries thereof, whether good to paſs 
Lands in the Liberties of S. tho! 
lying out of theTown of S. ibid. 
(28.) There are two Pariſhes 
adjoyning, Rippor and Kirby- Marl. 
fone, and within theſe two Pariſhes 
are twoTowns of the ſameNames : 
A Man has Lands within the Pa» 


* riſhes, but not within theſe Towns, 
' and ſuffers a Recovery of Lands 


in Rippon and Kirby-Mariſtone 
generally ; but the Deed to lead 
the uſes, mentions the Lands as 
ing inthe Pariſhes of Rippon and 
rby- Marlſtont,whether theLands 
{all paſs by this Recovery or not ? 


94 

(29.) Tenant in Tail , Re- 
mainder in Tail are, and the Te- 
nant levies a Fine with Proclama- 
tions paſt, and then ſuffers a Com- 
mon Recovery, whether this Re- 
covery (hall dock the Remainder 
in Tail 7 'T] 
(30.) Baron and Feme Tenants 
in ſpecial Tail, levy a Fine with 
Proclamations to the uſe of him, 


and his VVite in Tail, tlic Re- 
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mainder to the Baron in Tail, Re. 
mainder over,In a Precipe againſt 
the Conuſce he vouchcs the Ba- 
ron, who as Vouchee comes in, 
and a Common Recovery is paſſed ; 
whether this ſhall bay the ergy 
ſion in Fee ? 95, 9 
(31.) If a Mortgagee ſuffers a 
Common Recovery, whether the + 
Eſtate of the Mortgagee re- 
mains untouched by the Recovery? 
ibid, 
(32.) Tenant in Tail by Deviſe, 
and if he dies withovur Ive, the 
Executors of the Deviſor ſhall Sell 
the Land ; He ſuffers a Common 
Recovery, and dies without . Iſſue, 
whether the Exccutors can Sell 
the Land ? ibid. 
(33.) Tenant in Tail rendring 
Rent, ſuffers a Common Reco- 
very of the Land, whether the 
Rent be gone ? 97 


Fifthly, 7o Exchanges: 


(1. Hether an Exchanpe 
\- can be totally deſerted 

by an Kviction of an Eſtate tor 
life ? Pa. i 00 
(2.) An Exchange is made of 3 
Acres to B. for other three Acres, 
one of the three Acres is Evided 
from B, in this Caſe, whether 
all the Exchange be detcated * 
101 

(;.) 4. Tenant in Tail, Rever- 
fion to his Heirs, makes a Bars 
gain and Sale of the Land in fee, 
and doth' Exchange with B. for 
Lanes in poſſeſſon, and then Te» 
nant in Tail dies, and the Ine in 
Tail enters; and deieats the Ex» 
change 


change for his time, whether the 
entire Exchange te defeated ? 
ibid. 

(4-) A Leaſe of 1aop years is 
mage of Lanes to Commence at 
a day to come, which is Con- 
ccaled, and then an Exchange is 
made by the Leſſor of this Land 
in poſſeſſion, for other Land in 
poſſeſlien , and then the Lellee 
enters, Whether this Leaſe {ball 
defeat the Exchange ? 102 
(s.) Whether an Exchange may 
be executed in 'the parties ro the 
F xchange, ard may be avoided by 
the fume parties ? ibid. 
(6.) Whether Fquality in Lands 

in the quality, or manner of the 
Eſtate, be requifite in au Ex- 
change ? 103 
(7.) Whether an Exchange 
made by one under Age be gocd 
or not ? ibid, 
(2.) F.S. gives Black» Acre for 
White- Acre, without the word of 
Exchange, whether it be defeahble 
or not ? ibid, 
(9) An Exchange is made of 
their Benefices, berwixt two Par- 
ſons cf two ſeveral Churches, Re- 
ſigning them to the ſame pur- 
poſe, into the Hands of the Or- 
dira'y, one of them has Admif. 
ion, loſtiturion and InduQtion, the 
other meets with Admiſſhon and 
Inſtitution, bur dies before Indui- 
on, wkerher the other Parſon ſhall 
enjoy the Benefice in which he 
is induted £ ibid, 


(10.) An Exchange is made 
by ewo Parſons ct their Berefices, 
by the word permutario, and not 
Excambinm, and Reſignation of 
their Benefces made , into the 
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Hands of the Ordinary, together 
with the Preſentraents of the Pa- 
trons accordingly, mentioning 
viam permwationis, whether thi 
be a good Exchange ? 104 
(11.) Whether the King be 
bound ro Warranty in Caſe of 
Exchange ? ibid. 
(12.) Whether an Exchange 
that is avoided in part, ſhall ſtand 
good in part ? io5 
(13.) A Reverſion of an Acre 
is exchanged for another Acre, 
>&s Exchanger of the Reverfion 
dies befoxe Arrornment , wherher 
his Keirs can lawfully enter =_ 
the other Exchanger ? ibid. 
(14.) Baron and Feme being 
ſeiſed of Lands in Fee, in 
Right of the Feme, the Baron wit 
or without the Feme, Exchangeth 
thoſe Lands, for cther Lands in 
Fee, the Exchange being executed, 
the Baron dies, whether the Femt 
may defeat this Exchange # 
1089 
(15.) An Exchange is made 
of Lands, betwixt two Men, who . 
before their Entry, by virtne ot 
their Exchange, are ciſſciſed of the 
Lands Exchanged by 4. who dyed 
thereof ſeiſed, the Parties to the 
Exchange enter into the Land ſs 
put in Exchanges, and ouſt the 
Heir of 4. whecher this Entry of 
the Exchangers, can be termed 
an execution of the Exchange ? 
106 
(16.) F.S. of Non Sane Me- 
morie, Exchanges an Acre of Land, 
whereof he is ſeiſed in fee with 7. 
N. for another Acre of Land in 
fee, the Exchange bcing put in exe 
ecution. 7.. dics, whether the _ 


of F.S. can avoid this —_— 
ibid. 
(17.) Difſeifor and Diſſeiſee of 
an Acre of Land, make an Ex- 
. change of itin Fee to F.S. for 
another Acre of Land in Fee, the 
Exchange is executed , whether 
the Exchange bp void or not to 
the Diſſeiſec * ibid. 
(18.) Whcthzr an Exchange 
of Land in England, for Land in 
Ireland, be good * 107 
(19.) An Exchange of Lands 
is made by two Women, 3! one 
Marries before Entry, whether this 
intervenient Marriage Fan defeat 
the Exchange ? Pa. 107 
'(20.) Baron ſeifed of Lands in 
jure wuxoru ; He and his Feme 
make an Exchange of the Lands 
with C. for other Lands ; the Ex- 
change is executed, the Husband 
and Wifz ſeiſed of the Lands 
taken in Exchange, levy a Fine 
of the ſame, wherher the VVife 
after her Hausbands Death , can 
enter into her own Lands, mavgre 
this Fine ? ibid. 


Sixthly, 7o Releaſes. 


(1, Eleaſe by a Covenant, 
whether it ſha}l be a 

Bar againſt the Aſſignee of a Co- 
venant, the Breach being after the 
Aſſignment ? 111 
 _ (2.) Whether a Releaſe after a 
Covenant for Repairs, be a good 

Bar to it ? ibid. 


(3.) Whether 2 Releaſe made 
to one, who is bur Tenant by 
Sufferance, can veit any Eſtate in 
IIZz 


him? 
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(4.) VVhether a Releaſe of * 
all Demands, can be a good Bar ' 
to Rent incurred after ? ibid. 

(s.) The Lord grants the Free- 
bold of a Copyhold to 7. S.A 
Copyholder in poſſeſſion Releaſeth 
to the Grantee all his Right, 
whether the Copyhold be extinQ ? 

113 

(6.) A Releaſe of all Accounts, 
Suits, -and Demands to Tenant at 
VVill, whether the Eſtate of Te- * 
nant at VVill be increaſed? 161. 

(7.) VVhether a Releaſe by * 


- one, can bar another that hath a 


joynt intereſt in a preſentation ? 
ibid. 

(3.) A Releaſe of all his Right 
by a Conuſee, to a Ter-Tenant 
befare execution ſued, whether 
void ? I14 
(9) Two Grantees of the 
next Avoidance, a Releaſe by one 
to the other, before or after the 
Church void , whether a good 
Releaſe ? | ibid. 
(10.) A Leaſe for years t» two, 
whether a Releile of the one to 
the other before any Entry, be 
good in Law ? ibid, 
(11.) A Leaſe for years is made 
to Commence preſently, the Leſſor 
before the Entry of the Leſſee , 


releaſeth all his Right in the 
Land, whether by this Releaſe 
the Rent be extinQ ? ibid. 


(12.) A Leaſe is granted to 
7. S. for life, Remainder to F. N. 
tor life, 7. S. dies, whether a Re- 
leaſe to }. N, and his Heirs before 
his Entry, be good to enlarge his 
Eſtorc ? i115 

(i 3.) A Copyholder fſurrenders 
vpon Condition, and after releaf< 
cth 


eth the Condition by Deed, whe» 
ther it be good without Ry” - 
101d, 

(14.) A Leaſe is made 1o F.S. 
for ten years, the Remainder to 
7. N. for ewenty years, 7. N. re- 
leaſeth all bis Right ts FJ. S. whe- 
ther F. S, ſhall have by the Re- 
leaſe an Eſtate for 30 years * 
116 

(I5.) Releaſe made by the 
VVife ro him in Reverfion, expe- 
Qant upon an Eſtate for life, whe- 
ther her Dower be extinguiſhed 
by this Releaſe ? 115 
(16.) Whether a Feleaſe made 
by him, that at the time of the 
making thereof, had no Right, 
and afterwards a Right comes to 
him, be void or not ? 116 
(17.) VVhether a Grant by 
Finegcan cnure by way of Releaſe? 
ibid. 

(18.) Whether a Releaſe by the 
Patron to one a Uſurper,can caure 
to both ? 117 
(19.) Whether 2 Releaſe by 
one, whoſe Entry is lawful to him 
that is in by wrong,can purge and 
take away all mean Eſtates and 
Titles? 118 
(20 ) Whether the Demandant 
in a Pracipe quod reddat ha» 
ving the Writ, may releaſe to 
the Tenant, tho" he hath aliened, 
or to the Vouchee ? ibid. 
(21.) Whether a Rentreſerved 
to the Heirs, withour naming 
the Anceſtor, can be releaſed by 
the Anceſtor ? * 


(22.) Whether by a Releaſe 
of Common in part of the Land 
the. whale Common is gene, and 


it9 


extine ? 
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(23.) Two Joynt Tenants,one 
of them Grants , Bargains and 
Sells all his Eſtate ro the other, 


"whether this amounts toa Re. 


leaſe, and whether fo co be plead- 
ed ? ibid. 
(24.) What Leaſe Capable of 

a Releaſe, to work a Bargain and 
Sale £ ibid. 
(2 5.) Whether a Releaſe by 
one Joynt-tenant for lite to the 
other, ſhall deſtroy a Contingene 
Remainder depending upon it ? 
120 

(26.) If a Man givesan Acquit- 
rance, or Releaſe for Rent due at 
Michaelmas, whether he be cſtop- 
ped ro claim all the Rents incurred 
before ? ibid. 
(27.) Leſſor Releaſeth to rhe 
Leflee all Demands, whether Rent 
reſerved upon the Leaſe, be re- 
leaſed ? I21 
(28.) 4. makes a Feoffment in 
Fee of Land upon Condition to 
B. who Leaſeth the ſame Land 
unto C. for life ; 4. the Feoffor 
Releaſes all Conditions, and all 
Demands unto the Land to B. 
whether the Freehold by this Re» 
leaſe, be diſcharged of the Con- 
dition ? ibid. 
(29.) A Man makes a Releaſe 
of all Demands and Titles, Quid 
inde oprratur ? 122 
(30.) Leſſee for years ATgas, 
and atter Releaſeth' all Demands 
to his Aſſignee, whether this be a 
Releaſe of all the Rent to come ? 
123 

(31.) Ina Second Deliverance, 
whether a Releaſe made before 
the Avowry be good ? ibid. 


Seyenth!y 


Seventhly , To Confir- 


mations. 


(:,) Hether a Man can ap- 
portion an Eſtate by 
his Confirmation ? 129 

(2.) A Leaſe for years þcing 
made at a day to come whether a 
Confirmation to the Leſſee betore 
the day, be void or not? #614. 

(3.) A Confirmation of a Leaſe 
by a Parſon, made in 9 Eliz. the 
Confirmation being in 14 Eliz. 
by another Patron and Ordinary, 
* than were at the time of the Leaſe 
made, whether this Confirmation 
be good ? ibid, 
(4) Whether a Confirmation 
to a Feoffeeon Condition, can toll 


the Condition,and make the Eſtate 


abſolute * 130 
(s.) Two Leaſes for years (both 

in being ) detcrminable upon the 
Death of Tenant tor l fe; He 
in Reverfion confirmeth the latrer, 
and after confirms the former, the 
Queſtion is. which ot the twoLeaſes 
ſha'l continue ? ibid. 
(6.) Two Joynt tenants are, one 
for life, and the other in Fee, whe- 
ther a Confirmation to the Joynt- 
tenant in Fee for his life, can ex- 
rend ro his Companion, and the 
whole Fee-{imple alſo ? 131 
(7.) Whether a Confirmation 
to Baron and Feme, poſſeſſed of a 
Term for years in the Right of 
the Feme, can enure to them for 
their lives in JoyntTenancy £ 
wid. 

(8.) A Confirmagion by the Bi- 


 Tndexof the Queſtions. 


'Grant or Leaſe ? 


(bop, Dedn and Chapter of S.. 
made of a Leaſe of a Parſonzge 
in the Divceſs of W.. annexed to 
a Prebendary in S. whether it be 
good or not ibjd. 
(9.) Whether 2 Confirmation 
to the Baron and Feme, ſciſed in 
the Right of the Feme for life, 
can enure to the Baron in Re- 
mainder for his life ? 132 
C19.) Whether a Confirmation 

to Tenant for life, ro have his 
Eftate to him art4 his Heirs, can 
make any Enlargement of his 
Eſtate ? ibid. 
(11.) 7.5. an Infant, being ſciſ< 
ed of an Advowſon in Fee, during 
his Nonage grants it to 7. N. and 
his Heirs; and at his full confirms 
the Eſtate of F, N: to him, and 
his Heirs, whether this be a good 
Confirmation or not ? ibid, 
(12.) A Biſhop giants an O:- 
fice of Stewardſhip , with the af- 
ſenr of the Dean and Chap- 
ter, and dies, whether this Grant 
be good in Law, without a Con- 
firmation made by the Dcan and 
Chapter ? 133 
(13.) A Biſhop is Patron, and 
his Parſon makes a Leaſe or 
Grant by Deed, whether the Bi- 
ſhop, Patron and Ordinary, and 
the Dean and Chapter, eyght to 
Confirm it, tro make it a good 
ibin, 
(14.) A Leaſe by a Parſon to 
begin after his Death, but Con* 
firmed m his life, whether ic ſhall 
bind the Succeſſor £ ibid. 
(15.) Whether the Licenſe of 
the Patron. and Ordinary, to the 
Parſon to grant 2 Rent, be a good 
Conhr- 


/ Confirmation of the ſame Grant ? 
134 

(16.) A Biſhop having two 
Chapters, makes a Grant, whe- 
cher the Confimation of the one 
without the other,can bind his Suc- 
cefſor ? ibid. 
(17.) A Charter of Feoffment 
made to A. by a Diſſcifor, with 2 
Letter of Attorny to make Li- 
very, the Difſeiſee confirms the 
Eſtate of 4. whether the Confir- 
mation of the Diſſeiſce before Li- 
very, be good or not? zbid. 
(18) A Leaſe for years is made 
by Tenant at Will,and the Leſlec 
for years enters, whether a Con- 
firmation to the Tenant at Will 
be good or not ? 135 
(19.) Whether a. Liberty, and 
what oneought to be Confirmed at 
the change of the King * ibid. 
(20.) If a Parſon Leaſes for 
years, before the 13th of E/:z. and 
this Confirmed by the Parron and 
Ordinary,the Patron being Teuant 
in Tail, and then the Patron dies, 
and the Ive in Tail after the 
Death of the Parſon preſents 2no- 
ther, whether che Preſentce ſhall 
hold the ſame diſcharged of the 
Leaſe? ibid, 
(21.) A Copyholder preſcribing 

to have Common of Patture in 
the Lords waft, doth Purchaſe the 
Inheritance in Fee, with a Con- 
firmation by the Lord, to him 
and his Heirs, Cum pertinentiis, 
whether this will carry the Com- 
mon, without ſpecial words, with 
all Common before uſed? %8& ibid. 


(22,) If a Biſhop make three 
Leaſes, and the lalt Leaſe is firſt 
Cenfirmed,and after the firſt Leaſe 
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is Confirmed, whether the firſt 
Leaſe or the laſt Leaſe ſhall be 
good in Law ? 136 

(23-) B. an Alien Purchaſes 
Lard in Fee ; The King Confirms 
it ro him, whether this Confirma- 
tion ſhall bind the King? I37 


Eighthly, To Atrorn- 


ments. 


(1,) Enant for life Leaſes for 
four years, and grants 

the Reverfion, Habendum from 
Midſummer, the Leſſee atcorns at 
Midſummer, whether this Attorn- 
ment afrer Midſummer, can make 
the Grant good ? I'41 
(2.) Conuſce of a Fine bctore 
any Attornment, Bargains and Selts 
by Deed indented and :nrolled, the 
Seigniory to 7.S. rhether F. S. che 
Bargainee, can lawfully Diſtrein 
for Rent ? lbif. 
(3.) Attornment made by one 
Joynt-Tenant to a Grantee of a 
Reverſion, whether ſufficient, or 
valid in Law * 142 
(4) Feme-Sole Leaſes Land for 
life, with a Rent reſerved,and then 
grants the Reverlion in Fee, and 
before Attornment takes Baron , 
whether the Artornment be Coun- 
termanded by che Marrizge? ibid), 
(s.) Whether Arcornment to 
him in Remainder,after the Death 
of Grantee for life, be good ? 
143 

(6.) Two Grants are mede of 
the ſame thing,whether an Arcorn- 
ment to the Second , can be 2 
fruſtration of the firſt Cranrt ? 
ibid. 

(7-) Whethe; 


(7.) Whether the Attornment 
to. the Grant of a Reverſion, may 
be by words of Aſſent thereto, ſpo- 
ken to a meer Stranger ? ibid; 

($.) Whether the Enlargement 
or Alteration of the particular 
Eſtate, after a Grant of the Re- 
verſion, can be a Countermand 
of an Artornment? 144 

(9.) A Seigniory is granted 
to a Biſhop, and his Heirs, and 
after to him and his Succeſſors,whe- 
ther Attornment to both Grants be 
void ? ibid. 

(10.) Whether the acceptance 
of Le:* for life, of a Confirma- 
tion of his Eſtate, the Remainder 
over,be 2 good Attornment to veſt 
the - Remainder ? ibid. 

(11.) Atrornment , whether ir 
ſhall bind an Infant? And whe» 
ther an Infant can be compelled 
to attorn in a uid Jury clamat, 
or per que Servitia ? I45 

.(12.) Whether an Attornment 
for part of the Grant, can be good 
for the whole ? ibid, 

(13.) Aﬀer a Grant of a Re- 
verſion of two Acres, the Leſſor 
levies a Fine of one, whether an 
Attornment after ro the Grantee, 
can paſs the other Acre? ibid. 

(14.) Arrornment, whether ir 
can be compelled from the Tenane, 
where part of a Rent charge 1s 
granted by Fine ? 146 

(15 ) Whether a Deviſee of a 
Revyerfion can Diftrcin, or have 
any Attion without Attornment £f 

ibid. 

(16.) A Reverſon is granted to 
an Alien, and alſtcr Denizartion, 
the Tenant atrorns, whether the 
King upon Office found , ſhould 
have the Land ? ibid, 
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(17.) A Releaſe is made for 
life of a Houſe, and ſeveral, Acres, 
and after the Reverhion is granted 
of the Premiſſes to F. $. Haben- 
dum, Orc. from ſuch a day to 
cme, next afrer the Death 'or 
Determination of the Intereſt of 
the Tenant for life, for 21 years 
next following ; Tenant for lite 
dies before Atrornmenr; whether 
the Grant of the Reverfion be good 
without Atrornment ? 147 

(18.) Attornment, whether 'ne» 
ceſſary in Exchanges of Manors, 
Servises and Rents ? ibid, 

(19.)Ifno attendance nor pay- 
ment ought. to be performed by a 
Tenant, whether things may paſs 
without Attornment ? 148 

(20.) J. S. makes a Leaſe for 
20 years to F.N. who lets for 10 
years, rendring Rent; F.S. grayts 
the Reverion of the Term, and 
Rent to F.D.whether}. N, ought ro 
attorn ? ibid. 

(20.) F.S. ſcifed of two Acres, 
lers one for years, and then En- 
feoffs a ſtranger of both, Livery be- 
ing made of that in poſſeſſon , 
whether the other Acre can paſs 
without Attornment ? ibid. 

(22.) Tenant for life lets his 
Eſtate to J. N. upon Condition, 
for failer of payment a Re-entry, 
the Leſlor of FJ. N. grants the 
Reverlion to JF, D, whether the Ate 
tornment of the firſtTenant toF.N. 
be good ? ibid. 

(23.)A Perſon that is nor Com- 
pellable to attorn, and yet atrorns, , 
whether his Attornment be good * 

_ #bid. 

(24.) Tenant for life, Remain- 
der for life, he in the Remainder 

levies 


levies a Fine to 4. who brings 2 
wid Juris clamat , Tenant for 
lite after defavle attorns, whether 
both their Eflates be forfeited; The 
one by the Fine, the other by the 
Atrornment thereupon * 149 
(25.) A Reverſion of -a Term 
for years was granted for a valu. 
able Confideration, whether it ſhall 
paſs by the Sratutc of uſes without 
Attornment ? ibid, 
(26.) Whether an Attornment 
made by a Leſſee for years the 
ſame day the Rent was due to be 
paid upon his Leaſe to him that had 
purchafed the Reverſion of the 
Land let unto him, be a good 
Attornment ; 150 
(27.) Leſſee for life, Remain- 
der for life, Remainder in Fee to 
the firſt Leſſee for life, Leſſee for 
life grants the Reverfion to the 
Baron of the Remainder for life, 
whether this be a good Attorn- 
ment ? ibid. 
(28.) Grandfather Tenant for 
life, perſwades the Father to grant 
his Reverfion in fee to his Son, 
and promiſes to pay the Debrs of 
the Father, the Father grants the 
Reverſion accordingly; TheGrand- 
father pays his Debts , whether 
this payment and perſwafion 
precedent, ſhall amount to an 
Attornment in Law ? ibid. 
(29.) A. is ſeiſed of a Rent- 
charge, and grants it over to B, 
to which the Tenant attorns, 4. 
 afterwgrds retakes that Eſtate, 
whether there ought to be a'new 
Attornment ? IS1 
(30.) Tenant in Tail, Remain- 
der in Tail, he in Reverfion grants 
o the firſt Tegant in Tail, Heben- 


 Tudex of the Quehbions: 


dum to him, and his Heirs of his 
Body, with a Remainder over, 
whether this be a good Attorn-» 
ment ? ibid. 
(F1.) Leſſee for years dies in- 
teſtate,the Leſſor enters,and makes 
a Feoffment, Adminiſtration is 
after granted; the Adminiſtrator 
ente1s, whether this be a good At- 
tornment ? ibid. 
(32.) Whether an Attornment 
ought ro be made to the Grantee 
himſelf ? | IsZ 
(33-)- A Copybolder by Lis 
cenſe, makgs a Leaſe: for Term 
of years, and then makes a Sur- 
render of the Reverſion with the 
Rent, to the uſe of B, who has 
admittance, whether the Attorn- 
ment be requiſite in ſuch Caſe ? 
ibid. 

(34-) Whether the Reverfion 
of a Term (-2 Leaſe of part of 
the Term being firſt made } can 
paſs the Term and Rent, reſerved 
upon the firſt Leaſe withoutAttorn- 
ment ? ibid. 
(35.) Leſſor grants the Rever- 
fion to the Leſſee, and to B, whe- 
cher any. Attorument be requilue ? 
L IF3 
(36.) A Man ſcifed of Rent in 
fee, grants the ſame by Fine to B, 
to the uſe of C.whether there neces 
any Attoramtne to the Conuſee ? 
ibid. 
637.) If a Man being ſeiſed of 
the Manor of D. makes a Leaſe 
of the ſame for years, rendring 
Rent, with Clauſe of Re-entry , 
and then levyeth a Fine, Swr Co- 
gniſance de drojt come teo, Ofc. 
to the uſe of himſelf,and hisHeirs, 
and the Rent being demanded is 
———_——— 


— 


— 
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accepts a Leaſe in fulwo, whe- 
ther the Leaſe for 20 years be 


behind, whether he can reenter, 
or avow for the Rent, without At- 


tornment ? ibid, 


Ninthly, 7o Surren- 


ders. 


{1,) Leaſe for life of Land, 
Remainder to F. N, for 
years , Lefſce for life Surrenders 
to FN. in the Remainder for years, 
whether it be a good Surrender ? 
. Pa,158 
(2.) A Leaſe for life made of 
Black- Acre , Remainder for lite, 
Remainder to 7. $, in Tail, Leſſee 
for - liſe makes a Surrender to F 
S, whether a gocd wares” #4 
- Fl 
C3.) A Feoffment made of Land 
to 7.S. and 7. K. to have and to 
hold -zo them, and to the Heirs 
of T.K. 78. Surrenders his Eſtate 
to T, K. whether this be a void 
Surrender or nct ? 159 
(4-) Whethcr _the Grant of a 
Bayliwick to a Leſlee of rhe Ma- 
nor, be a Surrender or Determi- 
nation of the firſt Leaſe? bid. 
(5.) The Kings Leſſee for years, 
accepts 2 new Leaſe for years, with» 
out any Recita], whether this be a 
good Surrender of the firſt _ 
ibid, 
(6.) Grantee of a Rent for life, 
accepts of a Leaſe for years, of 
.part of the ſame Land, and Sur- 
renders his Leaſe, whether theRent 
remains ſuſpended during the years, 
or be revived - picſently . by the 
Surrender ? 160 


(7,) Leſſee for Twenty years, committed ? 


Surrehdred- preſently ? ibid. 
(8,) Leſlcc for 20 years, makes 
a Leaſe for 10 years, the Second 
Lefſce makes a Surrender to the 
firſt Leſſee, whether a good Sur- 
render ? ibid. 
(9.) The Father was Tenant 
for life, the Remainder to T. and 
D. his Sons for rheir lives, D. pur- 
chaſeth the Reverſion in Fee, the 
Father and 7. Surrender to him 
without Deed, wherher this was a 
good Surrender ? ibid. 
(10.) Wherher the joyning the 
Tenant for life, with the Rever- 
honer in a Fine, be 9 Surrender of 
the Eſtate for life? 161 
(11.) A Leaſe for years, Re- 
mainder for life, Remainder over 
in Fee, whether the Remainder 
Man fer life,can make a good Sur- 
render to him that has the Re- 
mainder in Fee ? ibid. 
(12.) Leſſee for life,of for years 

of Land, being ouſted by FJ.S. 
does before his Entry, Surrender 
to his Leſſor , whether a good 
Surrender ? ibid. 
(13.) FS. poſſeſſed of one Acre 
for years, of the Leaſe of 7, D. 
and of another Acre for life, of 
the Leaſe of the ſame F. D. And 7+ 
S. Surrenders unto 7. D. all the 
Land which he holds of his Leaſe, 
whether this be a good Surrender 
of both Acres ? - 162 
(14.) Whether the Acceprance 
of a void Eftate , can be a Sur- 
render ? bid. 
(15.) Whether Acceptance of 

2 Surrender,candiſpence with waſt 
ibid. 
* (16,) Whether 


(16,) Whether a Copyholder 
for life, in Reyerſion , after an 
Eſtate for life in being, can Sur- 
render to a Lord Diſſeiſor ? ibid. 

(17.) A Copyholder in Re- 
mainder, Surrenders to the Copy» 
holder for life, for his life, Res 
mainder over, whether this be 
a good Remainder ? 163 

(18.) 4. makes a Leaſe for 
years of Land to B, by Deed, du- 
ring the Term B. accepts the Land 
for a leſſer Term by Parol, whe- 
ther.this be a Surrender of the 
Leaſe by Decd ? ibid. 

(19..) Copyholder of a Tenure 
of Borough-Engl:ſb, Surrendred to 
the uſe of another Perſon; and his 
Heirs, who dies before admitrance, 
whether the Right ſhall Deſcend 
to the .younger Son ? ibid, 

(20.) A Copyholder Surrenders 
to the uſe of ſeveral Perſons for 
years Succeſſively, .the Remainder 
in Fee'to JF. S. and his Heirs, whe- 
 ther.the admittance of Tenant for 
years, . be an admitrance of him in 
Remainder ? 164 

(24,) Tenant for life ofa Copy- 
hold ; Pe in Remainder entreth 
npon Tenant for life, and makes 
a Surrender, whether any thing 
ſhall paſs by this Surrender? 361d. 

(22.) Tenant for life in Re- 
mainder, \Surrenders his Eſtate to 
him in Reverfion, whether this 
can be a good Surrender without 
Deed ? ibid. 

(23.) The Grantee of theCuſto- 
dy of a Park, accepts a Leaſe 
of the Park, whether this be a 
Surrender of the, Cuſtody of the 
Park : 165 

(24.) Wherher the Surrender 
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% 


of a Copyhold to.the uſe of #1 
Infant En ventre ſa mere,be good 
or not ? ibid. 
C25.) Leſſee for years makes a 
Leaſe to the Leſſor, for all the 
Term except one day, whether 
this be a Surrender of the Leaſe ? 
ibid. 
(26.) If Leſſee for years rakes 
a Second Leaſe from Guardian in 
Socage, ( made in his Name }) 
whether it be a Surrender of his” 
firſt Leaſe ? 166 
(27.) Leſlee for 21 years,takes 
a Leaſc of the ſame Lands for 4+ 
years, to begin after the Deceaſe* * 
of 7.S. whether this be any preſent 
Surregder of the-firſt Term? ibid . 
(28.) A Surrender made by a 
Copyholder of all his Lands, whe- 
ther it ſhall be aſter reſtrained by 
his Will, and be of no more than 
is ſpecified, or mentioned in his 
Will ?  ubids 
(29.) Leſſee for years Surten- 
ders , and the Leſſor agrees and 
accepts of it;. whether the Poſſeſſt- 
on and Intereſt isin him , with« 
out a ſpecial Entry ? 167 
(30.) Tenant for life Leafeth 
the Land to him in Reverſion, du- 
ring the life of the- Leſſor, Ren- 
dring Rent, whether it be a Sur- 
render ? | thid. 
(31.) A Steward that hath Aus 
thority ad Exequendum per ſe, 
wel . per ſuffcientem deputatum 
ſuum, makes 7. S. his Deputy to 
take a Surrender abſolute, - Et 1l- 
terins ad Exequend.- & faciend. 
quantum in ſe eſt, ani he takes 
it upon Ccndition, whether the 
Surrender be good by the Jatt 
words ? ibid; 


(32 ) Whe- 


R 2 


| © by B. be named? 


32.) Whether the joyning of 
Tenant for life with him in the 
Reverſjon in a Fine, be a Surren- 
der of the Eltate of Tenant for 
life ? 168 

(33) Tenant for life levies a 
Fine rohim in the Reverfion in 
Fee to certain uſes, whether it be 
a Surrender or not ? ibid. 

(34) Whether the Grant of 
the particular Tenant to him in 
" Reverſion, can enure firſt as an 
Attorament, avd then as & Sur 
render of his Eftare ? , 169 

(35-) Tenant for life, agrees 
with him in Reverſion, That he 
ſhall have his Intereſt in it, for 
the Rent of 20 [. per Annum, but 
there is no Writing nor Live yy 
or Seifin, whether it ſhall amount 
_ £o a Surrender ? 170 

(36.) A Leaſe made to 7. for 
ſo many.years as B. ſhall name, 
whether 4.. can Surrerder his 
Eſtate before the number of years 
ibid, 

(37.) Tenant for life, Remain» 
der for lite, the Reverſion in Fee, 
the Remainder Man for life gives 
the Deed of Demiſe ( with the 
aſſent of the firſt Tenant for life ) 
upon the Land to a Stranger, in 
' the abſence of the Leſſor, and 
ſaid, That he Surrendred to him 
in Reverſion, whether be in Res» 
mainder for life, may Surrender 
without Deed ? ibid. 

(38.) Tenant for life, and he 
in Reverſion joynin a Feoftment 
without Deed, whether this be a 
Surrender of the Eſtate for life to 
him in Reverſion, and the Feoff- 
ment of the Reverſion ? ibid, 
(39) Tenant for lite makes a 


" Tudex of the Queſtions. | 


Leaſe of the Land to the Rever- 
fioner, Habendum to him during 
the Leſſors lite,” rendring Rent, 
whether this be a Surrender or not? 

L71 


Tenthly, 7o Bargains 
and Sales. 


(1. Argain and Sale for years 
of Lands in poſſeſſion , 
and the Bargainee never centred, 
and after the Bargainor makes 2 
Grant of the Reverſion, Reciting 
this Leaſe, whether a good Con- 
veyance ? Pa. 17s 

(2.)A Bargain and Sale is made 
by a Joynt-Tenant of the whole 
Land; before Enrollment his 
fellow dics, whether the Moyery 
accrued to him by Survivor,paſſeth 
to the Bargainee ? ibid. 

(3.) Whether by the wordsBar- 
gain and Sale only, without Ar- 
tornment,a Reverſi in can paſs? ibid, 

(4.) A Bargainor before Enroll- 
ment, Enfeofis a Bargainee, whe- 
ther he ſhall be in by the Feoft- 
ment ? : 176 

(s.) Whether a Conſideration 
given by 0.;e, be good to Convey 
an Eſtate to divers upon a Bars 
gain and Sale ? ibid. 

(6.) Whether a Feme- Covert 


can be bound by a Bargain and 


Sale, without a Cuſtom ? 177 

(7.) A Bargain and Sale by 
Tenant in Tail, the Bargainee le- 
vicsa Fine, and five years paſs, 
whether the Iſſue in Tail ſhall 
have five years after his Fathers 
Death ? ibid. 

(t.) 4 Bargain and Sale 5» 


L— 


% 


made to F. before Enrollment, 
anether is wadeto B, which is Eu- 
rolled, and then rhe Deed to 4. 
is Enrolled in duc time , whether 
the Bargain and Sale to 4. be 
only ? | ibid. 

(9.) A Bargain and Sale afier 
Inrollment,to what purpoſe it ſhall 
relate to the firlt Delivety? 178 
(10.) Tenant in Tail of divers 
Meſſuages in London 7 Jan. Bar- 
gains and Sells them to 7. S, 
and delivers the Deed out of the 
Laud. 8: Jan. of the ſame year, 
Indentures of Covenants were made 
to have a Common Recovery ſul- 
fered of thoſe Meſſuages. 9 Jan. 
after a'Writ of Right is ſued in 
Landon for thoſe Meſſuages, 1c- 
+ turvable at a day to come, and 
10 fan, of the ſame year, Te- 
nant in Tail makes Livery of Sei- 
fin to FS. of one Houſe in the 
name of all, where other Meſſua- 
ges were in Leaſe for years, and 
the Leſlces never atturned. The 
Queſtion is, whether the Meſſuages 
paſs by the Bargain and Sale, or 
by the Livery * 178,179 
(11.) Whether there can be a 
good Bargain and Sale without 
any Mony paid ? ibid, 
- (12.) Where by Cuſtom a Co- 
pyholderin Fee dying fſeiſed, his 
Wife is to have it during her 
lite ; 'and he becoming Bank- 
rupt, the Commiſſioners by In- 
denture Enrolled , Bargain and 
Sell the Land ; The Baron dics, 
the Feme is admitted, and after. 
wards the Bargainee admitted ; 


* - Whether the Eſtate veſted in the 


Bargainee before Admirtance? 180 
(13-) }+S. for Mony, Bargains 


© Tellex of the Queſtions. 


and Sells, Demiſcs and Grants 
Lands by Moyety, and the next 
day grants the Reveifion to cer» 
tain uſes, the Leſſee atrwneth , 
whether ir be good Grant of the 
Reverſion, though the Bargainee 
did not enter before this Grant of 
the Reverſion? ibid. 

(14.) Commilſoners of Bank- 
rupt aſſign by Indenture Lands to 
F. a Demiſe is made after the In- 
denture, and then is the Indenture 
enrolled, whether the Demiſe made 
after the Indenture, and before the 
Inrollment be good ? 184 

(15.) Bargain of Reverſion , 
where a Rent is incident, whether 
the Bargainee ſhall have the Renc 
before Enrollment, if it be after- 
wards Enrolled according to the 
Statute ? 182 

(16.) Rent-charge by Bargain 
and Salc pleaded, but not faid ie 
was Enrolled accordirg to the 
Form of the Statute, whether 
this pleading be good or not? ibid. 

(19.) Tenant in Tail Bargains, 
and Sells to a Man and his Heirs, 
whether it be a Freehold deſcendi- 
ble ? ibid. 

(18.) Joynt-Tenant in Fee ac- 
knowledges a Recogniſance, and 
then both Joynt- Tenants Bargain 
and Sell the Land in Fee to F. S. 
who re- conveys the Land to the 
Joyat Tenants, and the Joynt Te- 
nant Conulor dies, whether a Moy- 
ety of th= Land be liable ro the 
Recogniſance, notwithſtanding the 
Survivorſhip £ 184 

(19.) Whether the Vendee of 
Commiſſoners of Bankrupt, can 
maintain an Ejeciment before En- 
follment ibid. 


(20.) A 


© by B. be named? 


32.) Whether the joyning of 
Tenant for life with him in the 
Reverſion in a Fine, be a Surren- 
der of the Eltate of Tenant for 
life ? 168 

(33) Tenant for life levies a 
Fine rohim in the Reverfion in 
Fee to certain uſes, whether it be 
a Surrender or not ? ibid. 

(34) Whether the Grant of 
the particular Tenant to him in 
" Reverſion, can enure firſt as an 
Attornment, and then as & Sur 
render of his Eftare ? , 169 

(35) Tenant for life, agrees 
with him in Reverſion, That he 
ſhall have his Intereſt in ic, for 
the Rent of 20 1. per Annum, but 
there is no Writing nor Live: y, 
or Seifin, whether it ſhall amount 
to a Surrender ? 170 

(36.) A Leaſe made to 7. for 
ſo many years as B. ſhall name, 
whether 4.. can Surrerder hig 
Eſtate before the number of years 
ibid, 

(37.) Tenant for life, Remain» 
der for lite, the Reverſion in Fee, 
the Remainder Man for life gives 
the Deed of Demiſe ( with the 
aſſent of the firſt Tenant for life ) 

the Land to a Stranger, in 
' the abſence of the Leſſor, and 
ſaid, That he Surrendred to him 
in Reverſion, whether he in Re» 
mainder for life, may Surrender 
without Deed ? ibid. 

(38.) Tenant for life, and he 
in Reverfion joynin a Feoffment 
without Deed, whether this be a 
Surrender of the Eſtate for life to 
him in Reverſion, and the Feoff- 
ment of the Reverſion ? ibid, 
(39) Tenant for life makes a 


 Tadex of the Queſtions. © 


Leaſe of the Land to the Rever- 
fioner, Habendum to him during 
the Lefſors life, rendring Rent, 
whether this be a Surrender or not? 

L171 


Tenthly, 7o Bargains 
and Sales. 


(1. Argain and Sale for years 
of Lands in poſſeſſion , 
and the Bargainee never centred, 
and after the Bargainor makes 2 
Grant of the Reverſion, Reciting 
this Leaſe, whether 2 good Con- 
veyance ? Pa. 17s 
(2.)A Bargain and Sale is made 
by a Joynt-Tenant of the whole 
Land; before Enrollment his 
fellow dies, whether the Moyery 
accrued to him by Survivor,paſſeth 
to the Bargainee ? ibid, 
(3.) Whether by the wordsBar- 
gain and Sale only, without Ar- 
tornment,a Rever fi -n can paſs? ibid, 
(4.) A Bargainor before Enroll- 
ment, Enfeofis a Bargainee, whe- 
ther be ſhall be in by the Feoft- 
ment ? : 176 
(s.) Whether a Conſideration 
given by 0.;c, be good to Convey 
an Eſtate to divers upon & Bar» 
gain and Sale ? ibid. 
(6.) Whether a Feme- Covert 
can be bound by a Bargain and 
Sale, without a Cuſtom ? 177 
(7.) A Bargain and Sale by 
Tenant in Tail, the Bargainee le- 
viecsa Fine, and five years paſs, 
whether the Iſſue in Tail thall 
have five years after his Fathers 
Death ? ibid. 
(8.) 4 Bargain and Sale Þ 
| mag 


"made to A. before Enrollment, 
anether is wadeto B. which is Eu- 
rolled, and then rhe Deed to A. 
is Enrolled in due time , whether 
the Bargain and Sale to 4. be 
only ? ibid. 

(9.) A Bargain and Sale afier 
Inrollment,to what purpoſe it ſhall 
relate to the firlt Delivety? 178 
(10.) Tenant in Tail of divers 
Mefſuages in London 7 Jan. Bar- 
gains and Sells them to 7. S, 
and delivers the Deed out of the 
Land. 8: Jan. of the ſame year, 
Indentures of Covenants were made 
to have a Common Recovery ſut- 
fered of thoſe Meſſuages. 9 Jan. 
after a'Writ of Right is ſued in 
London for thoſe Meſſuages, 1c- 
' turvable at a day to come, and 
10 fan. of the ſame year, Te- 
nant in Tail makes Livery of Sei- 
fin to FS. of one Houſe in the 
name of all, where other Meſſua- 
ges were in Leaſe for years, and 
the Leſſces never atturned. The 
Queſtion is,whether the Meſſuages 
paſs by the Bargain and Sale, or 
by the Livery ? 178,179 
(11.) Whether there can be a 
good Bargain and Sale without 
any Mony paid ? ibid, 
- (12.) Where by Cuſtom a Co- 
pyholder in Fee dying ſeiſed, his 
Wife is to have it during her 
life ; and he becoming Bank- 
rupt, the Commiſſioners by In- 
denture Enrolled , Bargain and 
Sell the Land ; The Baron dies, 
the Feme is admitted, and aftcr. 
wards the Bargainee admitted ; 
whether the Eſtate veſted in the 
Bargainee before Admittance? 180 


(13-) }+S. for Mony, Bargains 


b Inlex of the Queſtions. 


and Sells, Demiſcs and Grants 
Lands by Moyety, and the next 
day grants the Reveiſion to cer» 
tain uſes, the Leſſee atrwneth , 
whether ir be ® good Grant of the 
Reverſion, though the Bargainee 
did not enter before this Grant of 
the Reverſion? ibid. 

(14.) Commilſioners of Bank- 
rupt 2fſign by Indenture Lands to 
F. a Demiſe is made after the In- 
denture, and then is the Indenture 
enrolled, whether theDemiſe made 
after the Indenture, and before the 
Inrollment be good ? 184 

(15.) Bargain of Reverſion , 
where a Rent is incident, whether 
the Bargainee ſhall have the Renc 
before Enrollment, if it be after- 
wards Enrolled according to the 
Statute ? 182 

(16.) Rent charge by Bargain 
and Sale pleaded, but not faid it 
was Enrolled accordirg to the 
Form of the Statute , whether 
this pleading be good or nor? ibid. 

(19.) Tenant in Tail Bargains, 
and Sells to a Man and his Heirs, 
whether it be a Freehold deſcendi- 
ble? ibid. 

(18.) Joynt-Tenant in Fee ac- 
knowledges a Recogniſance, and 
then both Joynt- Tenants Bargain 
and Sell the Land in Fee to F. S. 
who re- conveys the Land to the 
Joyart Tenants, and the Joynt Te- 
nant Conuſor dies, whether a Moy- 
cty of th: Land be liable ro the 
Recogniſance, notwithſtanding the 
Survivorſhip ? 184 

(19.) Whether the Vendee of 
Commiſſioners of Bankrupt, can 
maintain an Eje&ment before En- 
follment ibid. 


(20.) A 


Jnflexof the Queſtions 


(20.) A Man Bargains and 
Sells Land 'by Deed indented, and 
before Enrollment, he grantsCom. 
mon for all Beaſts Commona- 
ble, &c. and after the Deed is 
inrolled, whether this be ſufficienc 
to 'make the Grant good? 185 

(21,) Tenant in Tail, Remain- 
der in Fee, He inthe Remainder, 


Bargains and Sells it to the King - 
upon Condition, the Tenant in. 


Tail dies without Ifſue, -the Condi» 
tion is broken, rhe Bargainor re- 
covers the Land by Condition. , 
whether by this Bargain and Sale 
he paſſed a Remainder ? ibid, 
(22,) A Man ſciſed of a Ma- 
nor and Tenements in Fee faople, 
and allo of a Leaſe for years in the 
Vill of Dale, by Deed of Bargain 
and Sale,doth Give,Grant, Bargain 
Sell, Enfeoff , and ' Confirm the 
faid Manor , and all other the 
Lands and Tcenements he hath in 
the Vill of Dale , whether the 
Leaſe for years doth paſs? 18s, 
t 136 
(23.) A Man doth Bargain and 
Sell, and grant a Manor with an 
Advowſon which si Appendant, the 
Church becomes void before En- 
rollment, whether he may pre- 
ſent by the word Grant, or not ? 
ibid, 

(24.) Whether'a Bargain and 
Sale to the Leſſee by the Leflor, 
or by Ceftuy que uſe, after '1 R. 3. 
6.1. and before 29 H. 8. be good? 
ibid. 

(25.) An Infant Bargains and 
Sells his Land, and levies a Fine, 
whether the Bargain and Sale be 
made good by rhe Fine ? 187 


(ri) A 


Eleventhly , Zo Devi- 
ſes. 


Lands and Tenemients; 
If he hath Land in 'Fee, and a 
Leaſe for years, what ſhall paſs 
thereby ? 198 
(3.) A Deviſe to his Heir,after 
the Death of his Feme, whether 
a good Deviſe to the Feme by Im. 
plication ? | 
( 3.) A Man bequeaths the Rents 
of D.to his Wife for liſe, whether 
it paſſeth the Lands ? ibid. 
(4) What ſhall be 2 Counter- 
mand, and total Revocation of a 
Deviſe, and what not ? 199 
(s.) ADeviſe to F. 5. and his 
Heirs Males lawfully engenered , 
whether it be a Fee-fimple or not ? 
200 

(6.) A. Deviſeth to his two 
Daughters , his Heirs , to them 
and their Heirs, whether they are 
thereby Joyat-tenants ? ibid, 
(7.) A Deviſe to his Son in 
Tail, and if '/hedies without. Iſſue, 
to the next of the Name, whether 
the Daughter Marryed ſhall have 
it? 201 
 (8,) A Deviſe of an Houſe cw 
pertinentiis, whether :the . Land 
occupyed therewith can py t 
i018. 

(9.) A Deviſe of all his Goods 
and Mortgages to his Executors , 
whether a good Deviſe of the Land 
Mort 


gaged ? 4bid. 


(106.) A Deviſe of aMans Lands | 


in A. B. to ſeveral' Perſons, and 
their Heirs,and all the Reft of bis 


Deviſe of all a Mans 


ibid. 


Pa 


* 


Goods, Leaſes , Eſtare, Mortga- 
.  ges, &c. whereof he was poſtel- 
fed, to his Wife, whom he made 
Exccutrix, whether an Eſtate only 
for lite paſſed -ro her ? 202 

(11.) A Deviſe to three, and 
their Heirs, and to every of them, 
whether they are Tenants in Com- 
mon; or Joynt-tenants ? ibid, 

(i2.) A Deviſe ro Feme for 
life, and that afrerwards his Ex- 


| 4 ecutors - ſhall Sell, and diſtribute 


the Mony to ſuch, &'c. whether 
they Have any Intereſt in the Land, 
or but an. Authority only , and 
whether the Survivor may Sell it ? 
203 

(13-) Whether a Term for 
years by a Deviſe can be intailed ? 
ibid, 

(14+). 7-S. Deviſes Lands to the 
Husband and Wite, and- to the 
Children of their Bodies, whether 
they have an Eſtate for lie, 
or an Inheritance in Tail ? 
| 204 
(I5.) A Deviſeof Lands to 7. 
S. from Mich, for five years, Re- 
mainder to F. D. and his Heirs , 
3.8. dies before Mich. whether the 
Remainder be good ? ibid. 
(16.) Lands are Deviſed to 7. 
S. in fee, and by the ſame Will, 
the ſame Lands are Deviſed to F. 
D. for lite, whether both parts of 
the Will can ſtand ? ibid. 
(17.) A Deviſce of Lands in 
poſſeſſion and Reverfion upon a 
life to three Exccutors to Sell to 
pay Debrs ; One Executor dies , 
Tenant for lite dies, whether Sale 
. by the Survivors of all be good ? 
. 205 

(13.) A Deviſe of an Houle 


ladex of the Queſtions. 


with the Appurtenances,the Houſe 
being Copyhold, the Lands Free- 
hold, whether the Land though 
uſed with ir, can paſs ? i51d, 
(19.) Deviſe of Lands to the 
Elde(t - Son, upon Condition that 
he pay not the Legacies to the 
younger Children, then to them 
in fee, He fails in payment, whe- 
ther the Lands ſhall go tro them 
accordingly ? ibid. 
(20.) Whether a Deviſe of Lands 

to one Joynt-renant, can be good 
in Law agaiaſt his Companion ? 
| 206 

(21.) Joynt-tepant Copyholder 

in fee, Surrenders .ro the ule of 
his Will, and dies before it be pre» 
fenred, whether it ſha}l bind the 
Survivor ? ibid. 
(22.) A Deviſe to 7.S. paying 
20 5. whether he hath a Fee fim- 
ple ? | 207 
(23.) if the incumbent of a 
Church, purchaſe the advowſon 
thereof in fee, the advowſon there- 
of being held in Socage, and De- 
viſeth , that his Executor ſhall 
preſent after his Deceaſe, and De- 
viſeth the Inheritance to another 
in fee; whether this be a good 
Deyiſe of the next Avoidance ? 
ibid. 

(24.) Leſſee for years Deviſeth 
his Term to F. S. for Term of life, 
Remainder over to F.D. and dies , 
the Deviſee without diſpoſing of 
the Term, dies , whether he in 
Remainder ſhall have it or not ? 
ibid. 

(25-) Whether a Garden and 
Curtilage, belonging to a Meſlu- 
ages will paſs with it, withour 
ſaying Cum pertinentiis*? 208 
(26,) Whe- 


(26.) Whether a Deviſe of 
Reddendum &r Solvendum 20 5 an- 
nuatim, makes a condition ? 1bid. 

(27.) A Man ſciſed of an Houſe 
in 'Londox, let for years rendring 
Rent, and then 'Deviſed it to two 
Sons equally, and to their Heirs ; 
The ons dies, whether it ſhall 
Survive to the other, and his Heirs? 

ibid, 

(28.) Deviſe of a Rent-charge 
in Ef for years, whether 2 Nom:- 
xe pane ſhall paſs as incident 
chereuato ? 209 

(29) A Man being ſeiſed of 
three Manors, of two in Fee, and 
of a third in Tail, all being held 
in Capite, Deviſcth al} of them to 
a ſtranger, The Queſtion was, 

For how much this Deviſe was 
? ibid, 
(30.) ADeviſe of Land to his 
Wife, to diſpoſe at his pleaſure , 
and to give it to one of her Sons 
at her pleaſure, whether this be 
2n Eſtate for life, with liberty to 
Diſpoſe, or Fee, or Conditional to 
alien to one of her Sons? i#b1d. 
(31.) A Man Deviſcth to his 
Wife the Demeſns of his Manor 
for her life, andthe Services, and 
Chict Rents thereof for 15 years 
3nd all the Mancr to }.S. after 
the Death of the Wife, whether 7. 
$. ſhall rake any thing, vntil the 
Death of the Wiſe , though the 
fiſteep years be expired * 210 
(32,) Lands are Veviſed to two 

- Sons and rheir Heirs, one dies in 
the life of the Deviſor, without a 
new publication, whether the Sur- 
vivor ſhall have all ? ibid: 


(33-) A Man having three Sons 
7. E.and W. Deviſcs to 7. his Son, 


* Indexof the Queſtions. 


his Lands in F. And to E. his. © 


Lands in B. And to W. his Lands © 
in C,: And that if any of them © 
dyed, the other Surviving ſhall 
be his Heir. 7. the Eldeſt Son hath 
Iſue 7.. and dies, whether the 
Lands in A. ſhall go to E. and the 
younger Sons, or to the Heir of F. 
the Eldeſt Son ?. 201 
(34-) J-S. made his Will in 
Writing, and Deviſed his Lands 
to his Son F. S. and his Heirs, and 
in the ſame Will gave a Legacy 
of 100 4. to his Grandſon ;" The 
£0n dyed af.erwards in his life, af- 
ter whoſe Deceaſe F.S. the Grand- 
fither made a Codicil, wherein he 
gave away part of thei Lands De- 
viſed as aforeſaid to a Stranger , 
and afterwards declared by Parol, 
that his intent was, that hisGrand- 
ſon 7. S. ſhould have the Lands, 
which 7.S. his Son ſhould have had, 
and the Queſtion is, whether this 
is ſufficient te carry the Lands to 
the Grandſon ? ibid. 
(35.) A Deviſe to a Man, and 

to his Heirs Males of his Body,with 
a proviſo, If he attempr to alien, 
the Eftare to ceaſe, whether the 
Condition be void ? 212 
(36.) Whether an implyed Eſtate 
can paſs 'in a Deviſe or Will, in 
prejudice of an Heir? ibid. 
(39%.) A.makes a Will of Li nas, 
and afterward made a latrer Will; 
Put noLands wereDeviſed thereby, 
whether this latter will de a Revo- 
cation, or nor of the former? ibid. 
(38.) H.K Seiſed of Lands in 
fee, makes his Will, and confti- 
tures M.R, h.s Exccutor z He De- 
viſeth, that for ayd towards the 


maintenance of his 1eſpeQive Chil- 
dren, 


dren, That M. R. the Executor 
ſhould reccive and take the Ifſucs 
and. profits of the Lands, till his 
Children did- attain to their ref- 


peQive ages; He Deviſeth the Re- 


ſidue of his Lands to his Son 
Zehn, when be ſhall. come to ghe 
age of one and Twenty. H. XK. 
the Father, dyed before John came 
to age. DM, K. proved the Will , 
whether M. A. the Executor has a 
Truſt ? Or whether an intereſt by 
Will? 213 

(39.) Whether by a Deviſe of 
all his Lands, Lands in Mortgage 
can paſs ? 214 

(40.) A Sum of Mony Devi- 
ſed to. be raiſed our of the profits 
of his Lands, the profits not a- 
mouating to the Fum,whether the 
Land it ſelf may be Sold? bid. 

(41) Divers parcels of Land 
being Deviſed, whether theſe words 
[ The ſaid Lands] paſs all the 
parcels, or only the laſt mentio» 
ned ? ibid. 

(42s) A Deviſe of Lands, after 
the Death of the Deviſor, and his 
Wiſe, and no expreſs Deviſe to 
the Wife, whether any thing paſ- 
ſeth to the Wile ? 215 

(43.) Whether a Term Deviſed 
to one for life, Remainder to ſe- 
veral others for life, one after ano- 
ther, be good ? 216 

(44-) A. being ſciſed of Lands 
in fee, and having one Son by one 
Venter, and another by a ſecond 
Venter, Deviſe all his Lands to 
his Wife for life, and after her 
Death, to 7. his Eldeſt Son, and 
to his Heirs, whether the Son ſhall 
take theſe Lands by rhe Deviſe,or 
as Heir at Law & ibid, 


 Tadex of the Queſtions. 


(45.). A Man by. bis laſt Wil 
and Teſtament, Deviſed all his 
Fee fimple Lands whereſoever to 
his Brother, upon Congition, that 
he ſuffer his Wiſe to enjoy all his 
Free Lands in Holford, during her 
life, the Teſtator having only- z 

rtion of Tithes of Inheritance 
in Holford, and mo Lands,whether 
this portion of Tithes ſhall. be 
accounted free Lands, within the 
intent of his Will, and ſo the 
Wife to have them during her life? 

217 

(46.) 4. Deviſes to F. S. his 
whole Eſtate, paying his Debts 
and Legacies, and dies poſſeſſedof 
Goods and Chartrtels, to the value 
of 5 pounds only, and dyed alſo 
ſciſed in fee of divers Lands, and 
was indebted 4o Lat the time of h's 
Death ; The Queſtion is, whether 
the Lands ſhall paſs by the Deviſe? 

218 

(47.) If a Man has an Eſtate 
tohim and his Heirs, during the 
life of 7.S. whether this be Deviſa- 
ble or not? wid. 

(48.) A Deviſe of Lands to 
one, Remainder to him that is 
prochern de Sanke, whether an at- 
tainted perſon can take by this © » 
Deviſe ? ibid. 

(49) A Deviſe toone and his 
Heirs, and it he dye without Heir, 
that then it ſhall remain over in 
fee to another, whether this be a 
good Remainder ? 219 

(50.) A Man has three Sons,and 
Deviſes his Land to them, andif 
they dye without Iſſue, then to 
remain to the Heirg of the Deviſor, 
whether they be Tenants in Com- 
mon of the Remainder ? ibid. 
"8 —*” ho Wb 


151) Whether a Deviſe to'an 
Infant ex wventre ſo mere, be good 
 ornot? 

(5s 2.) A Deviſe to his Wiſe, = 


© © anno in annum, until his Son come 


to the age of 21 years, the Son 
dies, whether the Eſtate be derer- 
. mined ? 220 
(s 3.) A Devile of Lands, part 

to the Eldeſt Son in Tail,and part 


to the youngeſt Son in Tail, with' 


this Clauſe, That if any of the 
Sons dye without Ifſue, the whole 
Land to remain to'a ſtranger in 
fee,the Sons entred reſpeCtively,and 
the youngeſt dyed without Iſſue , 
whether the Entry of the ranger 
be lawful ? ibid, 
(5 4.) A Deviſe of Lands to 2. 
and B.and their Heirs,and if cither 
of them Sell the ſame,theGift to be 
void, and the Land to revert to 
the whole Heirs again,whether the 
proviſo, That the Lands ſhall re- 
vert,be a void Condition? 221 
(ss.) 7.S- makes a Leaſe for 
ears to F. D.on Condition, That 
D. ſhall not Deviſe the Land, or 
aſſign over his Term, by his Will 
he makes aDeviſe of it,whether the 
Condition be broken ? ibid. 
(56.) A Deviſe to one, that he 
ſhall have the Over-fight of his 
Lands and Goods,till the age of the 
Son,whether it be a Deviſe of any 
intereſt in the Land, or bur a bare 
Truſt ? ibid, 
(57:) A beviſe that bis Wite 


Tndex of the Queſtions. 
ſhall take the profits, antil the 
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The Queſtions handled in the Treatiſe, are in Num: 
ber Three Hundred Seventy three. 
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full age of his Son for his Educati- 
wpordais, wn © orcs this be 
Confidence in the 

Wife, and þ determinable by her 
Death 2. G4, * ,222 
(s8.) A Deviſe of Lands is 
made to the Eldeſt Son, and upon 
Condition, That if he paid not 
ſeveral Sums of Mony to his three 
younger Sons,the Lands to remain 
to them : He'pays Monies to two 
of the Sons, bur not to the third 
Son, whether his Entry be Con« 
geable, and whether by his Entry, 
the Eſtate be veſted in all theSons? 
ibid. 

(s9.) A Man lying in Extremis, 
Deviſeth his Lands by words,which 
another Man in the life of the De- 
viſor putreth into Writing,without 


the Knowledge or Command of 


the Devyiſor ,whether it be a good 
Deviſe ro aſs Lands ? 223 
(60.) 5.S. Covenants by Inden- 
tureta levy a Fine, to the uſe of 
ſuch Perſons as he ſhall name by 
his Will,and then makes his VVill, 
whereby he Deviſes the Land to 
certain Perſons, and then the Fine 
is levyed in performance of the 
Covenant, whether this be a Revo- 
cation of the VVill? ibid. 
(61.) 7.S. in his Sickneſs, by 
the importunity of his VVife, to 
the intent he might be at quiet, 
made his laſt VVill and Teſtament, 
whether ſuch a YVill can be good? 
224 
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þ Trafls formerly expoſed t0 publick 


view by the ſame Author. 


4M I C\Peculum Faris Anglicani , Or a view of 


the Laws of England, as they are divi- 


ded into Statutes, Common' Law, and Cu- 


ſtoms: Incidently of the Caftoms of Londex. 


Printed Anno 1673. | 
II. Fas Sigilli, Or che Law of England , 
touching his Majeſties four Seals, wiz. The 


. Great Seal, The Privy Seal, The Exche- 


quer, and theSignet. Pr. 167 2. 

Il. Fus Imaginis apud Anglos, Or the Law 
of -England, Relating to the Nobility and 
Gentry. Pr. 1675. | 

IV. Tus Criminis, Or the Law of England, 
touching certain, Pleas of the Crown. Pr,” 


1676, 


V. Camera Regis, Or a Survey of London, 
containing the Antiquity , Fame , Walls, 
Bridge , River, Gates, Tower, Cathedral, 
Officers, Courts, Cuſtoms, Franchiſes, &c. 
of that Renowned City. Pr. 1676. 

VI. Decus & Tutamen, Or a Proſpe&t of 
the Laws of England, purpolely framed for 
the Safeguard of the Kings Majeſty , His 
Perſon,Crown and Dignity, againſt all Tray- 
terous Speeches, Deſigns and Confpiracies , 
To which are added, peculiar Notes upon the 
Judgment in High-Treaſon. Pr. 1699. 

VII. The © 


VIE The Clergy Vindicated, Or the Rights 
and Privileges that belong to them, aſſerted, 
According tothe Laws of Exg/avd. More par- 
tieularly, touching the Sitting of the Biſhops 
in-Parliament, and their making Proxies in 
Capital Caſes. Pr. 1679. | 

Il, Summus Anglia Seneſchallus, Or a 
ary, of the Lord High Steward of Exg- 
land, His Office, Dignity and Juriſdiction , 
particularly the manner of Arraigning of a 
Peer, indicted of Freaſon or Felony, toge- 
ther with Refolutions given to ſeveral Que- 
ries, Relating to Trayterous and Seditious 
PraQtiſes. Pr. 1680. 

IX. Fura Corone, Or his Majeſties Rog 
Prerogatives aſſerted againſt Papal Ulur- 
pations,and all other Antimonarchical Practi- 
ſes. Pr. 1680. Cum aliis Traffatibus, quos nwne 


preſeribere longum eff. 
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Ccording to the Municipal Laws; 
of Exgland Eſtates in, 6r out © 
Lands, may be conveyed by theſe 
following Mearis, : By Feoffment ; 
By Gram ; By Fine; By Common Recovery 3 
y Exchange By Releaſe; By Confirmation ; 
y 6 Grant of @ Reverſim, or Remainder with 
Attornement > By Surrender > By Bargain and 
Sale ; And by Deviſe, Of theſe ſeveral ways; 
or means my purpoſe is to handle, in 
this Second Part of my Law-Guide to the Con 
wveyancer ; and that According as they are a- 
bove by me Ranged And Firft, of the 
Firſt Conveyatice, viz. By way of Feoff- 
Ment. 


; Tis 


' Guide tothe Conveyancer, Part 1. 


-The Firſt Conveyance by way of 
. Feoftment. | 


A Feoffement, according to my Lord Veru- 
lam, is, where by Deed Lands are given 
to one, and his Heirs, and Livery, and 
Seiſin made, accerding to the Form and 
Effet of the Deed; If a kfler Eſtate 
than Fee Simple be given, and Livery, and 
Seifin 'made, it is not called a Feoffment; 
except the Fee Simple be Conveyed, but 
it 1s otherwiſe called a Leaſe for Life, or 
Gift in Tail, His Tra, Intituled, The «ſe 
of the Law, þ. 50. pr. 1639. 

Mr. Roger Coke 1n his Elements of Power 
and Subje&ion, Lib. I. c.. 7. Se#. 9. gives 
this deſcription of it 3 Feoffement, (ſays he) 
is derived. of Fedum, a Fee, quia eft dona- 
tio Fedi, and this is the moſt Ancient, -and 
neceilary Conveyance, which is uſed .by 
the Common Law, (that is; that Law whigh 
concerns Tenants and Eſtates, uſed ofly. 
here in England,) And this Deed, or Con- 
. Veyance, 15 either of abfolute Eſtates of 
Corporeal Inheritances, abſolutely paſſed to 
another by Livery, and Seifin made accor- 
ding to the intent and purport of ſuch Fe- 
offment (he, which conveys ſuch Eſtate of 
Inheritance, being called the Feoffor, heto 
whom ſuch Inheritance is conveyed, is cal- 
led the Feoffee,) or of abſolute Eſtates of 
Inheritance, which are not Corporeal, as 
Advowſons, Commons, Rents iſſuing out of 
Lands, which do lie in Grant, and do _-_ 
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Part IT. Guide to theConveyancer. 
paſs by Livetgg and Seiſin, but by delive- 
ry of the Dan, or Feoffment. 

As for Livery of Seiſin, that muſt always 
attend on a Feoffment (for non valet donatio, 
niſt ſubſequatur Traditio ;) Bratton and Noy 
Attorney General, dq render theſe deſcrip- 
tions thereof. 

The former expreſſeth himſelf in this 
manner z Traditio eſt, de re Corporali, propria, 
wel aliena, de Perſona in Perſonam, de manu 
propria, wel alieng, ficut procuratoria, dum ta- 
men de woluntate Domini, in alterius manum 
gratuita Tranſlatio. Lib. 2. C. IS. n. 2. 

The latter ſpeaks thus; Livery of Sei- 
ſin, is a Ceremony uſed in Conveyance 
of Lands, that che Common People might 
know of the pafling, or alteration of the 
Eftate 3 And no Freehold ( fays he ) 
will paſs without this Livery of Seiſin, ex- 
cept by way of Surrender, Partition, or 
Exchange, or by matter .of Record, or 
by Teſtament. His Tract Intituled, 4 Trea- 
' tiſe of the Principal grounds of the Laws. 
Cap. 3t. 
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I. Obſervations. 


1. Where Baron and Feme, being Ceſfuy 
que wſe, in jure uxoris, make a Feoffment 
and the Hysband dies, this Feoffment is not 
void ab initio, but is now determined, upon 
the Husband's Deceaſe ; But a Feoffment by 
the Wife of her Joynture made by her 
firſt Husband in Poſſeflion, or: in uſe, is void 
by the Statute of 1x H. . c. 20. astothe 
Heir, but not quvad owng, Per ipſum; but Fe- 
offments made to great Perſons for Maine 
renance, are void by the Statute of 1 R. 2. 
c. 9. as to Strangers, but not betwixt the 
Feoffor and Feoffee,27 KM. 8. c. 23. Br. Fe- 
offments de Terres 1. 

Z, Where a man is Outlawed in Treſpals, 
or other Action Perſonal, there che King 
is Incitled to the profits, but not Seiſed 3 
therefore in that Caſe, the - Feoffment of- the 

arty is. good 3 otherwiſe where the King 
1s Intituled by Office of Seiſure, for there 
the party cannot make a Feffment until at- 
ter Livery had been ſued, 9 H. 6. 20. 

3. A Feoffment made of a Houſe cum per- 
tinentijs,nothing ſhall paſs by theſe words cum 
perrinentsjs, but the Garden, Curtilage,, ad 
the Cloſe adjoyning to the Houſe, and upon 
which, the Houſe is built, and no other 
Land.tho' other Land has been occupied with 
the Houſe. Br. Feoffments de Terres 53.23 HE 8. 

4. In the 3249. year of the Reign of H. 8. 
It was uſual to add theſe Words, Ac ommia 
Terrgs & Tenements, & Hereditamenta eidem 

Meſ- 
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Meſſuagio Pertin. aut cum eodem occupat. locar. 
aut dimiſſ. exiſten. And by this, the Land 
uſed with the Houſe paſled.. Br. Feoffments 
Cc. 53. 
5. A Feoffment to the uſe of another for 
Term of Life, and after to the uſe of 7. S. 
and his Heirs, there Ceffuy que uſe in Re- 
mainder, or Reverſion, may ſell the remain- 
der or reverſion in the Life of Tenant for 
Life 3 but he cannot make a Feoffmenr, till af- 
ter his death, 25 H. 8. Br. Feoff ment al uſes 44. 

6. If a man of non Sane memorie, maketh 
a Feoffment, and a Letter of Attorney for to 
deliver Sciſfin ; which is done accordingly, 
and dies yet the Feoffor dies Tenant to 
the Lord, and by this it appears, that the 
Feoffment is void *by Attorney. 7 H. 4 5. 

7, If a Conufor of a Statute Merchant 
enteoff the Conuſee after Execation, this 
ſhall extinguiſh che Execution , notwith- 
ſanding that the Feoffment be on condition, 
and the condition is broken, and the Coni- 
for re-entred. 46 Ed. 3. 30. 

8. If four perſansjoyn in a Feoffment, in 
Fee whereof three of- thoſe perſons have 
nothing in the Land, this is-notwithſtand- 
ing a good Feoffment in Law, 42 Ed. 3- 
12, 

9. A Feoffment in Fee to four men, and 
one of the tour makes a Letter of Attorney 
to LI N. to receive Livery for himſelf and 
his Companions, which is accordingly ex- 
ecuted, nothing paſſes but to him only, that 
made the Letter of Artorney. Br. Feoffments 
de Terres 67, and 72,16 E.4. 1. 
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10 Alcafſe.of Land is made for Ten Years, 
and the Leſſee Leaſeth over co another for 
Four years, the. Leflor makes a Feoffment to 
' a Stranger, by ſufferance of the Second 
Leſſee, this is a good Feoffment, without the 
Attorament of the Firſt Leſſee, 28 H. 8. Br. 
Feoff ments, 68, 

11, A Feoffment to the King by Deed, 
and Livery of Seifia made, this cannot be 
good ; Becauſe the King cannot take, but 
by matter of Record ; but in caſe there be 
an Enrolment of the Deed, then it is good 
to the King without any Livery .of Seitin, 
for the King cannot take: by Livery, 29 H. 
8. Br. Feoffments, 69, and Faits enroll 16. with 
which concurrs the Authority of the Door 
and Student, who tells us,, That the King's 
Excellency is ſo high in the Law, that no 
Freehold may be given to the King, nor be 
derived from him, but by matter of Record, 
Lib. t c. 8. f. 18. b. 

12. A Feoffment is made in Fee to the In- 
tent for performing of a Man's Will, this is 
no Condition, but a Declaration of the pur- 
poſe and Will of the Feoffor, and the Heir 
at Law cannot make an Entry. for nov 
Performance,” 3: H. 8. Br. Conditions, 
191. | 

13. A man infeoffes two upon Conditi- 
on that they ſhall infeoffte YY.. N. before 
Michaelmaſs-day, and one of them dies, the 
other alone makes the Feoff ment, this is good, 
41 Ed. 3.18. | | 

14. Baron and Feme are Tenants in Tail, 
the Baron goes oat of the Country, and the 
Wife makes a Feoffment, to G. and wn 
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. Court this is a Diſſeizin tothe Husband; and 
therefore a void Feoffment, 9 Af}. pl. 20... 
,15. A Man makes an abſolute Deed of 
Feoffment, and a Letter of Attorney to make 
Livery of Seiſin 3 upon condition, this is ad- 
judged a Diſleizin, 12 Af. pl. 24, 
16. A Father in good Health makes a ' 
Charter of Feoffment to his Younger Son, 
with a Letter of Attorney to Deliver Seifin, 
and before Livery was Executed, the. Father 
becomes Paralitick, and fo proves Mute, and 
then the Attorney makes the Livery, and by 
all figns that a Man could perceive, he a- 
—_— to the Execution of the Livery, and 
Seiſin 3 and it was adjudgcd to 'be a good 
Feoffment ; by which it ſeems the Feoffment 
of one, that is Mutus, and has reaſon of per- 
ceiving by ſigns, is good in Law, 25 Af. pl. 


' 17 A Deed of Feofment is made, and like- 
wiſe a Letter of Attorney to make Livery of 
Seiſin abſolutely ; and afterwards the Feof- 
for commands the Attorney, by Parol, or 
word of Mouth, to give Livery upon Con- 
dition which he did accordingly, and held 
| good by Thorpe ; But Mowbray ſaid, that 
ivery upon Condition, where the Deed 
is abſolute, is without warrant, 26 Af. pl. 
39+ "82 
18. A Diſleiſor infeoffts the Diſleifee, 
and ewo others, all accrues to the Diſſeiſee, 
for his Entry was legal, and he is in his 
Remitter, before the Livery executed, and 
ſo the Livery void ; otherwiſe it is, If the En- 
try had not been Lawful, 29 Af. pl. 26. 
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-19. Feme Sole, Seized in Fee, infeoffed 
A. and B. in Fee, upon Condition, to re- 
infeoff her, upon Requeſt, and then ſhe. 
takes 'a Husband, and after ſhe re Row A. 
and B./ to make to her the Rocnks ffment ; 
A. refafeth to do it, but B. makes it to Ba- 
ron and Feme of the whole, and 4. ouſts 
them; and they bring an Afiſe, and reco- 
ver ; for one Moyety of the Feoffment of B. is 
- good 3 And for the other Moyety, the En- 
Try is Lawful for the Condition broken,'and 
ſo the Requeſt counted good, 31 Af. pd. 
25» » 
' 20. A Feoffment of Land, gapd. by Deed, 
by the delivery of the ſame within view, 
ſo that the Feoffee enters accordingly. But 
in caſe the Feoffee dies before any Ent 
made by the Feoffee, the Land then deſcends 
. tothe Feoffors Heir, and the Feoffment ſhall 
not take effea. Br. Feoff ments de Terres 70. 
'21. Baron and Feme joyn in a Feoffmeyt 
of the Wives Land, rendring Rent, and the 
Husband dies, and the Feme takes a Second 
Husband, before any Rent day, and he ac- 
cepts the Rent, the Feoffment is affirmed, for- 
ever. Lord Bacon his Elements of the Com- 
mon Law, Regwla 1.p.5. 
' 22. A Letter of Attorney is made to I. S. 
to deliver Livery and Seifin in the Capital 
Mefluage, and he doth it in another place 
of the Land ; or between the Hours of twa 
and three, and he does, after, or before; or 
if a Charter of Feoffment be made to 7. D. and 
I. B. and expreſs the Seiſin to be delivered 
to]. D. and the Attorney delivers it to I. B. 
in all theſe Cafes aforeſaid,the A of the At- 
7 pp ——xo—n 0 RET 0 rorney, 
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1 — torney, as to execute the Eſtate is void, 10 

| H. 7. 9. b.. 16. Ejiz. Dyer 337.10 H.7. 15.6. 
_ IT H.7. 13- @, 11 Eliz, Dyer, f. 283. 

23. A Letter of Attorney is made to 
Three Conjuntim, et Diviſim, two cannot . 
- make Livery of Seiſin, 28 H. 8. Dyer 62 and 
27 H. $. 6.6. 

.24- A Fe is made wich Warranty, 
and the Feoftee brings a Warrantia Charte 
againſt 'the Hejr, who plea&s Riens per diſ- 
cent at the time of che voucher, and it's found 
for the Tenant, the Plainciff ſhall neyer after 
. have execution of Lands, which after de- 
"ſcend, for it is Peremptory for che deman- 
dant, Leonard 4- pt. n. 365. 

25. þ —_ made to Margery, and Lj- 
very of Seiſin made to Margaret, which is 
her true name, this is a good Feoffment, 1 Roll: 
ft. f. 230. Batler v. Fincher. 7 
© . 26, A Feoffment of one Coparcener of a 
Manor, mage of the whole Manor, carries 
> a Moyety, Bylſtrode 1 pr. f. 4. Proffor v. 
" T0930. 

1 A Charter of Feoffment from a day to 
come, If Livery-of Seifin be made by the par- 
ty, after the day, the Livery is good, Pal- 
f = Taylor v. Fiſher, and Greenwood. 

28, If Livery and Seifin be made uppn one 
Acre of Land in the name of two Acres, it 
15 good for both Acres, for it-is not neceſſary, 
that the Party, that gives the Livery, ſhould 
go to all the Lands, mentioned inthe Deed' 
of Feoffment, Stiles's Rep. 363. Lockie' v. Du 
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| 29. A Feoffment is made to divers, and Li- 

' very made to one of them, in Ps name of 
all, this isnot good, without a Deed of Fe- 
off ment, 2:8 H. 8. Dyer 35 a. 

30. A Feoffment made in Fee of two Acres, 
to two perions, Habendum one Acre to one, | 
and the other Acre to the other, and this 
Habendum is void, Noy in his Rules, p. 13. . 
Reg. 34- 

31. A Froffmrent to the Parſon of Dale and 
his Succeſſors in Fee, to the uſe of the Pari- 
ſhioners 3 this uſe both in Law, and Con- 
ſcience is void, for that the Pariſhioners are 
not capable to take, 12 H. 7. 27. and Cromp« 
ton, f. 62. B. Tit. Chancery. | | 

32. A Feoffment in Fee is made to I. S. and 
theFeoffor deliversthe Deed, upon the Land, 
this is a good Feoffment, and fo adjudged by 
all the Juſtices of the Common Pleas, Br. Fe- 
offments 7 4- 

23. A man Sifed of a Manor, to which 
an Advowſon is appendant, and a Feoffment 
is made, and the Eſtate not executed, the 
Adyowſon paſles not, Savil's Reports, fe 63. n. 
I 34- | 
34. Leſſee for Life, the Remainder in Tail, 
the Remainder in Fee, Leſſee for Life makes a 
Deed of Feoffment of the Land, and delivers it, 
and makes a Letter of Atturney to 4: to deli- 
ver Seifin, who enters, and makes Livery ac- 
eoringly ; Adjudged, that the Attorney is 
a Diſleiſor, Leonard 4 pt. n. 29. King and Cot- 
ton's Caſe. 


IL 


"" Parr1l. Gulde-to the Conveyancer. 


II. Queſtions with their Reſolutions, 


I» Whether the word| Dedi | in aFeeffment can Queſtion. 


amount to a Warranty ? 


A Queſtion was in the Court of Commanr ,,j,.vv 


Pleas; a Man makes a Feoftment in Fee by 
theſe Words | Dedi & Conceſſi, | If the Feot- 
fee makes a Feoffinent ovey,, whether the 
Aflignee may vouch, by reaſon of this word 
[ Ded;) made to his Feoffor, and it was de- 
bated among the Juſtices, and their opinion 
was that the ſecond Feoffee may vouch, or 
| _ a Warrantia Charte, Daliſons Rep. f. 101 

« 35 
F 2. Whether Charters do paſs by a Feoffment 
made of the Land ? 

It was faid by Frowic ina writ of Detinue, 
and agreed to, by all the Juſtices of the 
Court, that where a Feoffment is made, no 
Evidence paſſes to the Feoffee, but only the 
Deed of Feoffment it ſelf; and it was alſo 
ſaid in the ſame Plea, that it I deliver Char- 
ters, touching my Land, to re-deliver them 
to me and my Heirs, and afterward I alien 
my Land, yet the Bailee ſhall be liable to 
reſtore them to me, and my Heirs, Kelwey's 
Rep. fe 48 pl. 3. 

3. In what Caſe a Condition, upon a Feoff- 
ment, can be performed to an Aſſignee, and not to 
the Heir ? | 

By Popham and Clench; If a Feoftment be 
to one upon Condition of Payment of Mo- 
ney; to the Feoffee his Heirs or Afligns, and 
the Feoffee makes a Feoffment over and 
Dies, 
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Dies, the Money ought to be paid to the 
—_— wha is the Aflignee, and nat tothe 
Heirs for the- Heir is not named. but in re- 
ſpe&t of the Inhericance, which might be 
in him, but here he is named, as a- meer 
Stranger to it, Popham's Rep. f. 100. Goodale 
V. Wyat. 


Q: © 4. A Feoffment is made to ſuch 6 one as 1. D. 7 


» 


Elements 


of the 


ſhall name, within ſuch a time, and I. S. it na- 
med by l. D. whether before the Feoffment, and 
within the time I. D. can recall bis nomination 
and naming again ? ON 

A Feoftment is made toſuch a one as I D. 
ſhall nominate within a Year, and TI. D. 
names I. S. yet before the Feoffment, and 
within the year I. D. may Countermand his 
Nomination, and name again, becauſe no 
Intereſt paſſes out of him; - but if I Enfe- 
off I. S. to the uſe of ſuch a. One, as I. D. 
ſhall nominate within a Year, then if I D. 
name F#. G. this ſhajl not be revocable, be- 
cauſe the uſe paſleth preſently by operation 
of Law, 14 E. 4 2. And this is according - 
to the Lord Bacon's Rule ; Aus inceptus, cu- 


Common jus perfe#tio pendet ex voluntate partiumrevocars 


Law, Re- 


gula 20. 


Q 


= 


poteſt, fi autem pendet ex voluntate tertie perſe- 
ne, wel ex contingenti, non poteſs. | 

5. Whether a Feoffment of Lands without 
Livery, and within the view, and lying in ano 
ther County, be good, or not ? 

I. $. made a Deed of Feoffment to A. 
whom he intended to Marry, and at the 
Church door, before the Marriage Solem- 
nized, he firſt . delivers the Deed to A. a 
ſhews her the Land, and Says, that it is his 
Will and Pleaſure, that ſhe ſhould have the 


ſame 
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ſame Lands, Secundum Formam Charte, which 
Lands were out of the County 3 and £: 
- takes the Deed and then they are Married 
and ſhe enters, and the Husband does not 
at any time diſagree, neither claim any 
_ thing, ni/s in jure wuxeris, the Wile dies, 
and the Husband Marries XK. and deviſes the 
Land to -K. and dies, and the Heir of 4. 
enters, and XK. ouſts him;. and then he 
brings an \Afize, and recovers by Judg- 
- ment ; For-that the Feoffment without 
Livery within the view, although it lies 
in another County, is good, if the Feoffee 
enter ; 'and becauſe the Husband did never 
diſagree, therefore good 3 yet it ſeems, thae 
it would ' not be good, If there be neither 
a Deed of it, nor a Livery, 38 E. 3. 11, 

6. Whether Livery to one Feoffee ſhall ſerve 
for all, upon a Feoffment of Land: ? 

.A man infeoffs four men by Deed, and 
makes Livery. of Seizin to one of them in the 
name of all; this is a, good Feoffment to all 
of them; but if a man infeoff four with- 
out Deed, and makes Livery of Seiſfin to one 
| of them, in the name of all, there nothing 
et in him that took by the Livery, 1 5 
E. 4+ 19. 

7. A Man Leaſeth bis Lands for Term of 
Years, and after thereof makes a Feoffment to 
I. N. and ſends W. P. ro make Livery of Set 

fin, who comes upon the Lands, and continues there 
all Night. But the Wife of the Leſſee for years is 
not outed, nor the Leſſee ever paid Rent to the 
Feoffee, but to the Feoffor all bis Life, whether 
; Bhis be ſuch a Feoffment as ſhall paſs the Lands to 

the Feoffee ? | | R 
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It was adjudged, that in this Caſe there 
was neicher Livery, nor Attorney, and there- 
fore no good Feoffment, 5 Af. pl. 11. 

8. Whether a Letter of Attornty to make 
Livery of Seiſin, - wt his Death, can be good? 

Upon a Verdict in an Afixe, it was found; 
that Y/. was ſeiſed in Fee and did infeoffe, 7. 
by Deed, who made a Feoffment to F.again, 
and a Letter of Attorney to deliver Sciſin,af- 
ter his Death, and the Attorney made Live- 
ry to. in the life-time of 7. contrary to the 
warrant; and I. continued in the Houſe with 
W. and after #. makes a Feoffmenrt over, by 
the conſent of I. and after this ſame I. agrees 
to it alſo, and then I enters contrary to his 
own agreement, and his Entry held to be - 
good,and that by the opinion of the Juſtices, 
for the Feoftment by 1by the delivery of the 
Atcorney, contrary to his Warrant, is voidg 
and *tis a difſeizin, and the Second Feoff- 
ment made by #/. is void alſo notwichſtand- - 
ing the Agreement and Aſſent of 7. And fo 
we may ſee the Warrant of Attorney to 
make Livery after his death is void to all 
Intents, for he cannot make Livery by it in 
his Life time, nor after his Death, 40 Af. pl. 

9. A. Seized of two Acyes, one in Fee, and the 
other for Life, Infeoffes I. S. of both Acres, and 
Bivery is Executed in the Fee Simple Acre in the 


name of both, whether this be a good Livery of 


Seiffn, or not ? ; 
A manis Seiſed of two Acres of Land, the 
one it Fee Simple, and the other for corm of 
Lite ; if he makes a Feoffment of both theſe 
Acres, and makes Livery of Sciſin in the _ 
0 


of the Feeſimple Land, inthe name of bath 


Aeres, "this is adjudged to be a good Livery 


of Seiſitn, 'atid ſhall paſs both Acres. Sed e 
| contra, if a Man has two Acres, one in Fee, 
the other for years, and makes Livery in the 
Fee Simple Acre, in the name of both, the 
Acre for years paſles not, 9 H. 7. 25.; 

10. Whether there can be @ good Feoffment, 
without any Livery, or Entry * 

Tf man ike a Charter of Feoffment, 
ind ſtands afar off, and ſhews to the Feoffee 
the Lands afar off, which are Compriſed in 
- the Chatter, and delivers to him the Charter 
arid willeth him to enter, and the Feoffee 
ſees the Lands, and receives the Charter, 
ind agrees toit, and does not dare, for doabt 
ofdeath to enter, this is a ſufficient Poſſefli- 
on to have an Afiſe, and fo a good Feoff- 
ment, without Livery,or Entry, 384/. pl. 23. 
, II, Livery of Seiſin of one Acre, in uſe in 
the name ed other Acres, whether good ? 

A Man ſcized of three Acres of Land in 
one County, in Fee, .infeoffes 4. of one of 
| thoſe Acres in Fee, to the uſe of the Feoffor 
In Fee, afid of the Second Acre he infeoffs 
B.in'Fee to the ſame uſe 3 and of the third 
Acre, infeoffs C. to the ſame and after Ceffu 
que uſe, itt the ſame year, by Deed infeoffs 
certain other perſons of the ſame three Acres, 
and makes a Lecter of Attorney in the ſame 
deed ro one D. to deliver Seiſin of theſe 
three Acres, ro the Feoffees; the Attorney 
enters into one of the three Acres only, and 
there he delivers Sciſin to the ſaid Feofftees in 
the name of all the chree Acres ; in this Caſe 
aſter much Arguing at the Bar, and Bench, it 
es was 
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was adjudged, that the Livery and Feoff- 
ment -was good, and that all the Acres did 
paſs, Paſch. 25 H. $. A Caſe reported by 
Bendloe; Sergeant at Law. : | 
12. Whether 4 Letter of Attorney for the deli- 
wery of Seifin without a Deed of Feoffment can be. 
good in Law ? | 
Anno 18 H. 7. At the Afſizes holden in 
Cambridg, Frowick declared for clear Law, 
that a Letter of Attorney to deliver PoſiEfli- 
oti, _—_ a Deed of Feoffment is void in 
Law, Kelweys Rep. f. 51, 4. | 
13. A. Cokdal, in 'Tail, according to the 
Cuſtom, _ of a Feaffment, whether this ſhall 
work any \ F10n, of the Copibold in Tail ? 
' It was held, That if a Copiholder doth 
f a it from the Lord of the 
Copihold Manor, it deſtroys not the Copy- 
hold, fo as to conclude his Iſſue, Carter's Rep, 


fe 6, 7. Taylor v. Shaw. 


I4. If a Letter of Attorny be made to enter in- 
t0 all, or any part of the Lands, in the name of 
the whole, and to make Livery of Seifin, whether 
this Attorney may enter into #ny Part; though: in 
the Poſſeſſion f ſeveral Tenants, and make the 
Livery ſeverally ? 

In an Eje&tment of Lands in Sutton Marſh 
in the County of Lincoln, upon a Controver- 
ted Title, between the Lord Dacres and che 
Duke of Richmond, it | was held by Hole, 
Chief Baron, and the' whole Court, that if 
a Letter of Attorney be made to enter into 
all or any part of Lands, in the name of the . 
whole, and to make Livery of Seifin, that | 
the apomey may euter into any part, tho' 
in the poſſeflion of ſeveral Tenants, 


make Livery, grow ly of the feveral Te- 

he enters into the poſſefli- 

on of. Hardreſ?'s Rep. f. 314. Friend v. Dru- 
77, and others. Y 

15, Whether by Livery and Seiſm made of one 

Houſe, other Houſes ſhall paſ' ? NETeN”. 

If a man be Seiſed of a Houſe, and. ſome 


. 6ther Houſes, and makes a Leaſe for Years 


of the other Houſes, and after the Leſſor 


. makes a Charter of Feoffment of all the 


Holes, and makts Livery in the Houſe of 
which he is Seifed, ang fot in the other Hou- 
fes, that nothing in. the other Tenements 
paſſeth ; bur if he had made a Leaſe at Will, 
- woiey it had been, Daliſon's Rep. f. 46. 
of | 
. 16, Leſſee for Life, The Remainder in Fee to 
I. S. who, makes a Feoſfment, aud Letter of At- 


torney to deliver Seiſin, which is Executed accor- 


" dingly, whether this ſame Remainder paſſes 


_ thereby. 


By Catlin and. Bromley it was held, That 
if there be Land for Life, the remainder in 
Fee; He in the Remainder makes a Deed of 


- Feoffment, and a Letter of Attorney to deli- 


ver Seiſfin, and the Atrorney enters, and 
makes Livery accordingly, yet the Remain- 
der paſſeth not thereby ;, for the Attorney by 
his Entry makes a Difſleiſin, and-ſo plucks 


the Fee and Freehold out of both before Li- 
*yery 3 But if he in the Remainder himſelf 


enters and make a Feoffment, then the Re- 
mainder paſſeth, otherwiſe not. Daliſon's Rep. 


-113. pl. 4. 
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17. Livery of Seifin- made before Enrolment, 
whether it ſhall weft the E are, by Livery, 
and prevent the operation of the Inrolment, , 

A man' bargains and flls his Lands, by 
Deed indented, to be inrolled, and before 
Inrolment, he makes Livery to the Bargain 
and afterwards the Indenture was inrolle 
the Lavery prevents the operation of the In- 
rolment, and the pazty ſhall be Counted in, 
by the Livery, and not by the Bargain and 
Sale, for Livery is more worth, and more 
worthy Ceremony to paſs Eſtates, and there- 
fore ſhall be pre Lee Leonard 1 pt. n. 10. 
Stoneley and Bracebridg's Caſe , wide infra 
Qs. 27. 


* 18, A manmakes a Feoffment to the uſe of bis 


laſt Will, whether any thing paſſes by Will, or by 
the Feoff ment ? | oo | 
One doth Covenant to ſtand Seiſed to the 
uſe of his laſt Will, oc makes a Feoffment in 
Fee to the uſe of his laſt Will; It was held 
that nothing paſſes by the Will, hue by the 
Feoffment ; And Fleming Juſtice. ſaid, 'thac 
when a man makes a ment to the uſe of 
his laſt Will, he himſelf hach the uſe in the - 
mean time, and may limit Eſtates according 


.to the power reſerved to him upon the Feoff- 


ment, and upon the limitation the Eſtates 
ſhall take effe& by force of the Feoffmenc, 
and the uſe is directed by the Will ; ſo that 
in ſuch a Caſe, the Will is but anly direRory, 
Bulſtrode 1. pt. f. 200. Semaine Plaintiff againſt 
w-Defendant. | 
I9. One was produced as a Witneſs to prove 
Livery of Seifn upon a Feoffment, and having 
an Eſtate at Will, in part of the Land, ys? 


e 


J Part]. Gaive totheConveyancer. 


he be a good Witneſs, or not, to prove the Live- 


ry —_ ? 

A Feoffment was made to the uſe of I. S. 

and two Witneſſes were Subſcribed to prove 
the Livery of Seiſin ; afterward one of cheſe 
Wicneſſes had an Eftate at Will, made unto 
him of part of this Land, and he being pro- 
duced to witneſs the Execution of the Feoff- 
ment by Livery and Seiſin, was excepted a. 
gainſt, becauſe he was a party interreſſed in 
part of the Land, and fo his Oath was to 
make his own Eſtate good ; But notwith- 
ſtanding this Exception was diſallowed by 
the whole Court and that he might well be 
Sworn. as a Lawful Witneſs to prove the Ex- 
.ecuting of a Feoffment by Livery and Seiſin; 
this being in Afﬀirmance of the Feoffment, 
and. accordingly by the Rule of the Court, 
he was Sworn, and his Teſtimony received, 
and allowed of. Bulſtrode. 1. pr. f. 202, 

20. A man ſeiſed of Lands in Fee, makes a 
Leaſe for years, and after infeoffs B. with a Let- 
ter of Att to the Leſſee,and C. D. Conjun- 
aim & divitim, &c. to make Livery of Seiſin, 
the Leſſee makes Livery in one part of the Land, 
and C. in another part, and D. by himſelf in ano- 

"- part > whether theſe ſeveral Liveries were 

00d. 
, A. was ſeiſed of certain Land and Leaſed 
the ſame | ears, and afterwards made a 
Deed of Feoffmenr unto B. and a Letcer 'of 
Attorney to the Leſſee, C, and D. Conjunitinm 
& diviſim in omnia ſmgula terras, et Tenementa 
intrare, & Seiſinam inde, 8&c. Secundum for- 
mam Charte, &c. Leſſee for years by himſelf, 


makes Livery and Seiſin in one part of the 
C 2 Land, 


i9 
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Land, andC. in, another part, and D. by him- 1} * 
ſelf in another part : It was firſt agreed by 
the Juſtices, that by that Livery by Leſſee 
for years his Intereſt and Term is not deter- 
mined, for whatſoever he doth, he does it as 
an Officer, or Servant to the Leſſor. Second- 
ly it was agreed, that theſe ſeveral Liveries, 
were good, -and warranted by the Letter of 
Attorney, eſpecially by reaſon” of theſe 

' words, In omnia & ſingula, &c. ſo as all of 
them, and every of them, might enter and © 
make Livery in any part, or every Part ; And 
ſo it was adjudged, Leonard 1 pt. n. 276, Petty | 
and Trevelian's Caſe. 

21. A Feoffment is made of a "Houſe, and the 
Deed thereof delivered in the Houſe, without any 
other Circumſtance, whether this can amount to a 
Livery of Seiſin ? 

It was holden by .the Court that if a 
Feoffment be made of a Houſe, and the Deed 
be delivered in the Houſe, without other Cir- 
cumſtances, the ſame doth not amount to a 
Livery of Seifin 3 but if he do any AR, 
by which the Intent of the F eoffor ap» 
peareth, that the Feoffee ſhould have Livery 
and Seiſin ; as if the Parties go of purpoſe to , 
the place intended to paſs, to the inteut that 
the Deed may be deliverd in that kind, the 
fame doth amount to a Livery, by Anderſon 
and the whole Court, Leonard t pt. n. 287. 
Wills and Snowball's Caſe. : % 

22, A Feme Covert makes a Charter of Feoff- 
ment,and then becoming Sole, or diſcovert, makes 


Livery of Seifin Secundum format Chartz, 
whether this Livery be woid, or not ? 


There 


] 
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"There is a Diverſity, when Livery ismade 
generally, and when eſpecially, Secundum 
ormam Charte ; For . when there is a ſpecial 


wery Secundum formam Charte, if the Char- 


ter be void in its Fabrick, nothing paſſes by 
the "Livery 3 for if this Eſtate paſſes by the 
Livery only,this ſhall not bind theWife : And 
if a Monk, or Feme Covert make a Char- 
ter of Feoffment, after they become Sole, or 
diſcovert and make Livery Secundum formans 
Charte, this Livery is void ; and if it paſs by 
Deed, it is void, and Afent of the Feme, or 
Acceptance of Rent upon a void deed, ſhall 
not bind her ; as a Feoffment to F. S. Haben- 
dum to him, and F. N. if Livery be made Se- 
cundum formam Charte, this is void ; becauſe 
a ſpecial Feoffment to one, and his Heirs, 
Habendum for Life, and Livery Secundum for- 
mam Charte, a Fee paſles, and the Habendum 
is void, and if Ln be made, without re- 
lation to the Deed, tor life only, it is good, 
_ Rep. f. 31. Tyler v. Fiſher and Greew 
ood. 

23. A Feoffment in Fee, ea Intentione, that 
the Wife of the Feoffor ſhould have the Land for 
Life, the remainder to his younger Son in Fee, 
-- mag this be @ condition, or an Eſtate execu- 
ted + | 

.A man made a Feoftment in Fee, /«ub Con- 
ditionem, ea Intentione, that his Wite ſhould 
have the Land for her life, the Remainder to 
his younger Son in Fee; the Feoffer died 
without making ſuch'an Eſtate; the Heir of 
the Feoffor entred ; it was reſolved that ic 
was not a Condition but an Eſtate, which 
3 ' was 


ZI 
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was cxecuted preſently, according to the in- 
tent, Leonard 4 pt. 1. 3» 

24. 4 Leaſe is made to B. fer years, the re- 
eainder to the Heirs of B. and Livery is made 
whether this be @ good Remainder *?®88 | 

It was held by Dyer and Manwood, that if 
a Leaſe be made to B. for years, the remain- 
der to the right Heirs of the ſaid B. and Live- 
ry of Seifin is made, that the remainder is 
void ; becauſe there is not any - Perſon in 
Eſſe, who can take preſently by the Livery ; 
and every Livery ought to have its operation 

reſently ; but where a Leaſe is made to B. 
bor life, the remainder to his right Heirs, there 
he has a Fee Executed, and it ſhall not bein . 
abeyance, forthere he takes the Freehold by 
the Livery, Leonard 4 pt. n. 67. 

25. 4 man has two Leſſees for years, by ſeveral 
Leaſes of Lands in one County, and makes a Feoff- 
ment of all his Land within the ſame County, and - 
makes Livery upon the Land of one of the Leſſees, 
outing him, in the name of all, whether any 
thing of the other Leaſe ſhall paſs? 

It was adjudged, that nothing of the other 
Leaſe paſſes by the Feoffment, becauſe the 
other Leſſee has an Intereſt, and remained on 
the Land; but of a Tenant at will, it is other- 
wile; for there both Lands paſs, for this is 
kl x 7 aaa of his will, 28. H. 8. Dyer. f, 
I O, #, D. 

26, A man feiſed of a Houſe, and of a Cloſe,ac 
joining to the Houſe, makes a Leaſe of the Houſe 
for Term of years, or life; and then makes a Feoff- 
went of the Howſe, and Cloſe, and delivers Seiſin in 
the Houſe,( theTermor, being at market, and his 

wife 
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Wife end Children, remaining ' in the Houſe) in 
the name of all , whether the Houſe paſſes or not ? 

, It was held, that nothing paſſes, for thac 
the continuance of the Wife and Children 
of the Leflee, preſerved and continued the 
Right, and pofſeſhion of the Leſſee, 28 H. 8. 
Dyer 18. b.pl. 107. 

27. A Bargain and Sale, and thereupon Li- 
very of Seiſin, whether a perfe&t Feoſfment ? 

A. D. made'a Leaſe of Lands for years 

and after by Deed indented, bargains and 
ſells the Land to another, and his Heirs, and 
, the Deed not being inrolled, A. D. delivers 
Seiſin of the Land, Secundum formam Charte, 
indentate pradift. And if this was a good 
Feoffmenc, or not, was the Queſtion in the 
' Court of Wards, and the opinion of the two 
chief Juſtices was, that it was a good Feoft- 
Ge. 1. Anderſon 2 pt. nn. FI. fe 68. vide Supra 

#, 17. | 

a8. A Feoffment is made to the Son and Heir 

arent, but no | uſe expreſſed, nor conſideration, 

Vhether it ſhall be to the uſe of the Son ? 

If one infe off hisSon, and Heir apparent, 
and no uſe is exprefſed, nor conſideration ; 
It was ſaid at the Bar, that it ſhould be to 
the uſe of the Son, and ſo hath the Law been 
taken; and ſo it is, in the caſe of a Cove- 
nant to ſtand ſeiſed to the uſe of his Son ; 
but the Court ſaid, that there was a diffe- 
rence between the Caſes,for in the Caſe of a 
- Feoffment, they ſeemed to be of opinion, 

" thit the Deed ſhould have no operation, but 
in the other Caſe, it may be otherwiſe, upon 


Conſtru&ion of the Reſult of the uſe to the 


_ Father, Leonard 4 pt. . 218. Hodges's Caſe. 
C 4 29. A 
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29. A man makes a Feoffment to two perſons | 
upon Condition, that the Feoffees before hed 's day _. 
ft make again an Eſtate to the Feoffor for Term 
of bis Life, the remainder over in Fee to 4 Stran- 
ger, one of the Feoffees makes the Eſtate accor- 
dingly, whether it be good for the moyety ſeeing 
the condition is entire? _ 

. Ic ſeemed to many of the Lawyers, that it 
was good for a Moyety,for that the Party to 
the Condition has diſpenſed with it, by his 

gun acceptance of the Eſtate,s E.6. Dyer 69. 

. 70 4. | BS 

30. If-Land be to paſs in poſſeſſion, by Eſtate 
exccuted what things be requiſite ? | 
'* Popbam ſaid, where Land is to paſs in Pol- 
ſeſſion, by Eſtate executed, two things are re- 
quiſite ; the one, the grant of the ſaid Land ; 
the other, the Livery to be made thereupon ; 
For by the bare Grant, or Feoffment, with- 
out Livery, it doth not paſs, as by way of 


” 


making anEſtate ; And this is the reaſon why * 


ſuch Solemnity has been uſed in Liveries ( to 
wit,)if it were'of a Meſſuage, to have the- 
People out of it, and then to give Seilin to 
the party, by the Ring of the door of the 
Houfe, and of Land by a Turf and a 
'Twig, and the like, which may be notorious; 


| yet he agrees, It ſhall be a good Livery to 


ay tothe party, Here is the Land, enter into it, 
and take it to you,and your Heirs for Emer, or for 
Life, or in Tail, as the Caſe is ; And albeit 
Livery by the view, may be made in ſuch _ 
manner, yet by the Rn of the Deed of * 
Grant, upon the Land, or by Grant of it, 
upon'the Land without ' Livery, nothing 
paſſech but at Will: But if thereupon one 
0% Ara that Ree th hs party 
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party Nath to the other, after the Grant, or 
upon it 3 Here is the Land,enter upoit it, and take 
it according to the Grant, this is a good Livery ; 
but he ought to ſay this, or fornething which 
amounts to ſo much, or otherwiſe it ſhall 
paſs by the bare Grant of the Land, altho* 
it be made upon the Land, Popham: Rep. f. 49. 
Collard v. Collard. whe 
31. Whether there be any difference betwixt 
a Feof*ment in Fee to aſes, and a Covenant to ftand 
ſeiſed to uſes ? | 
It is anſwered, that there is a difference 
taken between a Feoffment in Pee to an uſe, 
and a Covenant to ſtand Seiſed to it ; for it 4 
Feoffment in Fee be, and the uſe limited to 
a perſon incapable to take, the Remainder 
over, nothing returns to the Feoffor ; Buc 
in a Covenant to ſtand Seiſed, it is otherwiſe, 
as in Papet's Caſe put in the Caſe of the 
Recor of Chedington; ſo if a Feoffment in 
Fee be, to the uſe of one for life, the Remain- 
der over, the Leſſee for life refuſes, the other 
ſhall take, but otherwiſe in an Eſtate upon 
a Covenant, Littleton Rep. f. 262. Beckes's 
Caſe. 0A 
| '32. Tenant for Life infecffs 1. S. of White Acre, 
of which be was Seiſed for life, with a Letter f 
Attorney to give Livery of Seiſin, but before the 
© Execution thereof, the Tenant for Life purchaſeth 
he Fee. and Livery is made, whether all paſ- 
ESe . 
Tenant for life made a Feoffment of 
White Acre, of which he was ſeiſed for life, 
and.made a Letter of Attorney to deliver 
Seiſin, Secundum formar Charte ; before Live- 
ry the Tenant purchaſed the Fee, and _ 
wards 
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wards Livery of Seiſin was made ; it was reſol 
ved by the Court ; that all paſſed ; But if the 
Feoffment had been of all bis Lands in Dale, 
and the Letter of Atrorney accordingly, and 
before livery made the Feoffee had many 
Lands there, if he purchaſed one Acre after, 
the livery ſhould not extend to that Acre, be- 
cauſe the Authority was Satisfied by the other 

Acre, Leonard 3 pt. n. 112. 
\ 33. In what Caſes Livery of Seiſin ſhall be ef- 
fefual, and in what not ? | 

A man makes a leaſe for Years of a Houſe, 
the leſſor makes a Feoffment to a Stranger, 
and comes to make livery, the Wife of the 
Leſſee (in his abſence) being there within, 
the leſſor enters, and by force extrudes the 
Wite againſt her Will to the Backſide, which 
was part of the Land leaſed, and livery in the 
Houſe was made, in the name of all the 

| land, and becauſe the Wife always remained 
on the land, and contradidced the livery, the 
livery was void 3 but if ſhe had gone out of 
the Houſe by agreement, although ſhe had 
remained ppon ſome other part of the land, 
the livery had been good ; and if the leflor 
had extruded her by force, and againft her 
Will into the High-ſtreet, fo that ſhe had not 
been, upon any part of the land at the time 
- of the livery, then the livery had been good 
by Harpur, Manwood, and Mounſon (abſent 
Dyer) .- the Star-Chamber, Dal:ſon's Rep. f 
94 pl. 18. 

91 Tenant for Life, the remainder. to bis el- 
deſt Son, and his Heirs, joyn in a Leaſe, reſer- 
wing Rent to Tenant for life, and his Heirs, 

whether 
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aber this Rent ' be determined by bis death, or 

not £ | 

 - Upon a verdict at Bar in Evidence the  s, 
. Caſe was ſuch; Sir G. H. made a Feoffment 

to the uſe of himſelf for life; remainder to 

W. H. his Son, and Heir apparent, and his 

Heirs; Sir G. H. and W. H. his Son joyn in a 

leaſe for Years, rendring Rent to Sir G. H. 

his Heirs and Aſſigns; Sir G. H, dies ; and it 

was refolved that the refervation, andthe 

Rent is determined; for J#. H. is not as Heir, 

and therefore he cannot have che Reat, Pal- 

' mer's Rep. f. 485. Huntley's Caſe. 

35. Lord and Tenant, the Tenant holds by Q. 
three pence, three Acres of Land, the Tenant in- 
 feoffs the Lord im Fee of one of thoſe Acres, whe» 
ther the Sigmicry be extin& for part, or in the 
whole ? | | s 

Lord and Tenant, the Tenant doth hold « 
by three pence, three Acres of Land, the 
Tenant makes a Feoffment in Fee, ro. his 
Lord, of one of thoſe Acres, the Signiory is 
extin&t for a third part, and remains for the 
other two parts; but if the Tenant had leaſed 
to the Lord an Acre for years, there the Sig- 
niory is ſuſpended in all, during the Term, 
for a Signiory may be extinCt in part, but / 
cannot be ſuſpended in part, but for the 
whole, Br. Extinguiſhment 48. 

36. If a man be ſeiſed of an Acre of Landin Q. 
Fee, and I. 5, is Seiſed to his uſe in Fee of another 
Acre, and be makes a Feoff ment of both Acres, 
and Livery of the Acre, that hs has in poſſeſſion, 
whether by this Livery the Acre in uſe ſhall 
Paſs. 


Ic 


o8 
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It was adjudged that the Acre in uſe paſſed 
not; Although Livery be made in one Acre 
in the name of both ; for this is not his Acre, 
but the Acre of the Feoffee ; and the' Statute 
of 1 R. 3. c. 4. faith, that their Feoffment 
ſhall be goad ; but there can be no good' 
Feoffment, unleſs livery be made upon the 
Land it ſelf, 37 H. 8. Br. Feoffments 77 and 
Feoffmens al uſes. 55. 
37. A Reverſioner upon a Term for years, 
ants the Rewerſion to bis. Leſſee for years, by 
i, Concefli & Feoffavi, with a Letter of 
Attorney to Execute Livery of Seiſin > whether 
the Grantee can take by the Livery or not ? 

It was held by Fray and Catlin, that if he 
in Reverſion upon a Leaſe for years, grants 
his Reverſion to his Leſſee for years, by the 
words of Dedi, Conceſſi, & Feoffawvi, and a 
letter of Attorney is made, to make livery 
of Seiſin, the Grantee cannot take by the 
Livery, for that the Leſſee hath the Re- 
verſion preſently in him, Leonard 3 pr. n, 39. 
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The Second Conveyance by way of 
— Grant. 


A Grant ſignifieth Permiflion, Sufferance, 
Leave, Licence, Yielding, or giving over of 
a thing, but eſpecially taken, Ie fignifieth 
a Conveyance of Eſtates, which are not 
Corporeal, as Advowſons, Commons, Rents 
'ifſuing out of the Land, which lying in 
Grant, do not paſs by Livery and Seiſin, 
_—_— the delivery of che Deed or Charter 
it tel. . 


I. Obſervations. 


1. If a man grant Common, Ubicunque 
Aveeria ſua ierint, and after Manurecth one 
Hundred Acres of Land, and then he falls 
into Poverty, ſo that he has no Cattle, yet 
the Grantee ſhall have Common in the ſame 
Hundred Acres; but if a Man grants to me 
. Common, Quandocunque Averia ſua ierint, and 
after he has no Cattle, there the Grantee 
Qall not have Common; If a Man grant 
Common throughout: all his Manor, the 
Grantee ſhall not have Common in the 
Grantor's Land Sown, nor in his Garden ; 
and if it be for Cattle tobe fed in Dale, yet 
he cannot Common there, but with Cattle 
Commonable 3 And.if a man grant Com- 
mon Ubicunque averia ſua ierint, and after 
he put his own Cattle in his Garden, the 
Grantee 
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Grantee ſhall have Common in the. ſame 
Garden, 9 H. 6. 36. © | | 

2. A Man grants his Signiory or -Lordſhip 
to one for term of Life, the remainder over 
in Fee by 'Fine, and the Tenant for Life 
dies, and the Tenant attorns to him in re- 
mainder, this is good, for the Services paſs 
before, by the Fine ; but ic is otherwiſe up- 
on a Grant by Deed, for there if it veſts not 
in the Grantee for Life, the, remainder can- 
nottake effet ; 20 H, 6.7. 

3. [fa man grant, or deviſe Omnia terras, &. * 
tenementa (ua, by this word 'Fenement, a _re- 
verſion well pailes, 34 H. 6. 6. 

4. A Man grants a Lordſhip, or a Rent 
Charge, iſſuing out of Land to the Tenant of 
the Land, and to another, and the Tenant 
accepts the Deed, this is a good Agreement 
and Attornement/ and the Grant takes effe&t 
for one Moiety by way of Extinguiſhment; | 
and by Grant, of the other Moiety, 34 H. 6, ' 
466, 3 a 
5. If a Map grants Tataw terram, which 
N. P. holds in Dower,the reverfion ſhall paſs, 
by ſuch a form of Grant, 38. E. 3. 26. 

6. A man leaſes his Manor, or Houſe for 
Term of life, and after grants, Tortum maneri- 
wn ſuum, Or Meſſuagium ſuum, this is void, for 
ic is the reverſion of the Leflor, and the Ma- 
nor, or Houſe of the Leſſee, during his 
Term, and an Arttornment ſhall not aid it, 
where the Grant is void ; but if he. had 
granted his Intereſſe in the Manor, or 
Houſe,this had been good, Br. Grants 154- 


30. 177. 


A 
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7. A Grant of Tithes it not good without 
Deed, otherwiſe of the Parſonage with: the 
Tithes to it appertaining, and the reaſon ap- 
pears by the Glebe, for . that lies iff Livery, 
and therefore may paſs for years without 
Deed, 19 H. 8. 12. 

—8. If a man gives, or grants all his Muni- 
ments, all Charters, Releaſes, and other E- 
vidences ſhall paſs, and if a man grant all his 
Deeds, there all Charters, Releaſes, and 
Letrers of Attorney ſhall paſs 35 H. 6.37. 
9.If a Debtor grants to his Creditor, to le- 
vy his Debt upon tis Landin D. yet he cannot 
levy it, 41 E. 3.7. | 
, 10. A man Leaſeth his Land, rendring 30 [A 
Rent per Amum, and grants the Reveriion, 
and the Tenant atturns, the Rent ſhall paſs, 
41 E. 3. 16. 

II.A tnan hasa Manorin the County ofN. 
and Land is holden of chis ſaid Manor, ly- 
ing in the County of S. by Grant of che Ma- 
nor cum pertinentijs by Fine in Comit N. the 
Services of the Land in the other County 
ſhall paſs ; and che Livery of a Manor in one 
County, makes the Services of ghe Land in 
the other County to pals, 21 E. 3.18. 

12. A man Grants omni Bona, & Catalls 
| fas, by this Charters of Land ſhall not paſs, 
for they are of the Inheritance, which 
ought to go always to the Heir, 4 H. 7- 
10, 


” 


13. A reverſion deſcending to a Feme Co» 


vert, her Husband. grants the reverſion to 
I. N. and the Tenant for Lite attorns to him, 


and after the Husband dies, Living the Wite, 


and Tenant for Lite, the Grant is void; -- 
that 


T6 
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| that it is not-Executed in the Life of the Hu 
band, and he had nothing but in che Right 
his Wife, io E. 4. 8. | 

14. A Deed is made to a man by theſe 
Words,Ded:, Conceſſi, & Confirmavi, the Gran- 
tee may uſe them that way, that ſhall make 
moſt for his Benefit, viz. by way of Graz, 
by way of Feoffment, or by way of Confirma-- 
tzon, 14 H. 4. 39. 

15. A Court Baronis incident to a Manor 
and a Court of Pipowders to a Fair, and 
therefore the Lord of a Manor, or of a 
Fair, cannot grant over the Court Baron, 
nor the Court of Pipowders, and reſerve to 
himſelf thoſe Courts, becauſe they are inci- 
dents inſeparable, 19 H, 8. Br. Incidents 34. 

16, A man grants Proximam preſentationem, 
and has a Wife, and dies, the Grantee ſhall 
have the firſt Preſentation, the Heir, the ſe- 
cond, and the Wife for dower, the third, 
33 H. 8. Br. preſentation al Eſpliſe. 55 wide 
20 H.S. 13. 

17. A man gives or grants, omnia terras 
& renements ſua in D. by this Grant Leaſes 
for- years paſs not, for theſe words Terras 
& Tenements, fhall be intended Freehold at 
leaſt, 37 H. 8. By. Done, 41. and Br. Grants 
155: | | 

18.A man grants a Leaſe for years, Haber: - 
dum poſt dimiſſionem made fatam to I; N, and 
in truth 7. N. had no ſuch Leaſe, there the 
Leaſe ſhall-commence preſently, 3 E. 6. Br. 
Leaſes 62. OS. os - | 

19. Two Joyncenants are, and one of the 
grants a Leaſe ro begin after his Death, this 
is good ; Bur if he grant it, upon a Contin- 

gent 
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pent precedent, and dies, before it happens, 
this Grant ſhall never take Effect, Rolls r pr: 
. f.253- Simpſon v. Southnwood. | 

20. A man Leaſeth for Life, atid Granfs 
over, that after his Death the Land redsbic, 
ſhall return to a ſtranger, this is a good re- 
mainder, and ſo a.Remainder may be gran 
ted by the name of a Reverſion, and a Re- 
'yerſiori by the name of a Remainder, Ro//s 

1 pr., f. 319. Blandford v. Blandford: 
' 21, Leſſee for years upon Conditior; 
grants part of his Term to A. and part to B; 
and the Leſſor Grants the Reverfion, this de- 
ſtroyeth not the Condition, for. the Appors 
tlonment is the AR of the Leſſee, Palmer's 
Rep. 382. Wiſeman v. Denham, 

22, In an Extent,che Conuſee takes a Leaſe 
for years, and grants it over, 4 puny, or latter 
Satute, may be extended, Palmers Rep: 27 4s 
Harrington V. Garraway. 

23. Tenantin Tail, of a Manor, to whick 
an Advowſon is appendant, the Chutch be- 
ing full, grarits Proximam Advocationem, and 
then dies, by his Death, this grant is meerly 
void, Bulſfrode 1 pt. f. 35. Walter v. Bould. 
24. Lands are granted by the King to a 
Corporation, by another name than that; 
by which they were named before; yet the 
Land ſhall paſs, and the Letters Parents ſhall 
be to them, as a new Incorporation, Leonard 
4 pt. n. 99. The Dean and Chapter of Chriſts 
Church, and Parot's Caſe. | 

25. A man grants an annual Rent out of 
Eand, wherein he hath no kind of Intereſt, 
yet this is a good Annuity to Charge the 

D | © pars 
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perſon of the Grantor, in a Writ of Annuity 
Owen's Re Ly nad H. 4. 29. 6 * 

26. Leiles for years grants ſo much of his 
Term as ſhall be to come at the time of his ' 
Death, it is a void grant, Reymond's Rep. 
fe 27. Capenburſt v. Capenhurſt. vid. Supgrs Ob» 

ery. 19. | 

* A Reverſioner, Expe&tant upon a 
Leaſe for Life, grants the Reverſion by the 
Premiſles of the Deed to another, after the 
Death of the Leſſee, this is a void Graat, be- 
cauſe it is to commence at a day to come 3. 
and ſo it had been, if it had been an Heben- 
dum, Rolls 1. pt. 262 Bridgman V. Charlton, 

28. A Grant de prima veſturs, the Soil pal- 
ſes not, bur if it be de weſtwra, otherwile, 
Palmer's Rep.. 175. Biſhop of Oxford's Caſe. 

29. A Grant to A. Habendum to him and 
two others, A. ſhall only have it, and for his 
own Life, Palmer's Rep, 32. Tyler V. Fiſher and 
Greenwood. | 

30, The King grants Omnes Curias ſuar, 
within the Manor of Dale, all his Courts, as 
well Court Leets as Court Barons, ſhall paſs, 
Kehweys Rep. f- 198. pl. 1. 

32. Lands are granted to two men, & 
Heredibus, they ſhall have but an Eſtate for 
term of Life, becauſe it is not certain, to 
whom the Inheritance is limited, Kelwgs. 
Rep f. 108. pl. 26, 

32. A Corporation by the change, or al- 
teration of the name of the Corporation im 
a Grant, doth not loſe their Privileges and 


Franchiſes, Sanders 1 pt. 344. eller v. Spate* 
Man 
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33: When the uſe of a thing is granted, all 


is granted, by which the Grantee may have 
and enjoy ſuch uſe, Sanders 1 pt. 352, 323: 
 Pomfreit v. Ricroft. 

34- Tenant by the Courtelie of England; 
= his Eſtate over, the Grantee dies, there 

all be an occupancy, Paliner's Rep, f. 32. Ty 
lor v. Fiſher and Greenwood, | 

35. Tenant for Term of Life, grants the 
Land to B: Habewdum /ibi, & Heredibus ſuis; 
forthe Term of the lite of Tenant for life, 
this is no forfeiture, for all is but a limitation 
bf the Eftate, Br. Forfeiture de Terfes 87. vid. 
21H. 8. 1. and 12 H. 37. 
26. A Grant of Land ſhall paſs Houſes 
built newly upon them, Palmer's Rep. 320, 
Burton v. Brown. wo 

'39. A Grant per nomen Meſſuagij, five Te+ 
«cal aki « Garden nor band i for 
by ſuch Words nothing paſſes but the Houſes 
ind Precin& of them; and a Garden is & 
thing diſkin&, for in a Precipe, the Writ ſhall 
fay, De uno Meſſuagio, & uno Gardito, which 
doth prove them to be feveral, which was 
ay by the Juſtices, Deliſons Rep. f. 29: 


£ | 

38. Two Barons and their Femes, joyn iri 
a Grant of Lands, of their Wives Coparce- 
hers 3 and they Covenant, that they had a 
right to convey 3 Breach affigned 3 that one 
-of the Wives was an Infant, or under Age, 
it was held a good Breach, Jones's Rep. f« 195 - 
Naſh V. Aſton« 


D 2 IL Queſtt- 


- 


Q. 


S. 


, tors granted the next Avoidance tothe Plain 
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IL Queſtions with their Reſolutioris. 


1. If there be two Executors, and one of them 
grants to another a Term of Years, How much 
it paſſes whether all, or half of the Term ? 
Knightly demanded this Queſtion ; If two 
Executors have a Term, and one of them 
grants to a Stranger all, that doth belong un-. 
to him, how much of the Term ſhall paſs ? 
And the Court was of Opinion, that all the 
entire Term pafleth ; for that each had an 
intire Authority and. intereſt in the Term, ' 
as Executor, Mich. 28 H. 8. Dyer f. 23 b. pl. 
146. | 
= A. baving granted to him the next Amid: 
ance to a Church, doth make two, his Executors 
by bis Will, and dies, whether can the Execu 
tors grant this next Avoidance, before a probate 
of tbe Will? _ 

In a _ Impedit brought by S. againſt 
C. and others, the Plaintiff intitles himſelf to 
the next Avoidance of a Church, by the 
Grant of the true and rightful Patron made 
to a Stranger, who appointed two Execu- 
tors, by his Will, and dies ; and the Execu- 


tiff,and all their Intereſt therein, that the 
Church is now void, and avers that this is 
to be the next Avoidance ; & hoc ab/ 
oftenſione Literarum Teſtamenti of the 
Grantee ; and as it ſeems, he was not bound - 
to ſhew them 3 for altho* the two Execu- 
tors never prove the Will, yet their Gy 
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of the Advowſon is good 3 and it is an Ad- 
miniſtration in Law, Ach. 3 and 4. Ph. and 
M. Dyer 135, a. 


|  g traps his Manor of D. in N. 
all bi 


s Lands in England parcel of the Ma- 
wor, whether all the Lands ſhall paſs which he 
bas in England, parcel of the ſaid Manor ? 

Coke 1aid to his Companions, the Judges, 


"that this. Caſe was referred to him ; and 


therefore he prayed their opinion in it. 


- Silicer,)f 1 grant all my Manor of Dale in 


Norfolk to another, and all my Land in En- 


gland parcel of the faid Manor, what ſhall 


paſs by chis Grant ? And they ſaid, that all 
the Land ſhall paſs, which he has in ano- 
ther Countie in England which is parcel of 
the ſaid Man or 3 __ conceſſum per Coke: 
But he ſaid, that if I have a Manor, which 
extends it ſelf-into two Counties, and I 
grant all my Manor in one County, nothing 
ſhall -paſs of ir, in the other County 3 and 
ſo isthe 9 E. 4. but in the Caſe before che 
Subſequent words add to the firſt, Ergo. Rolls 


. 1 pf. 407. pl. 43- 


4. Lands are granted from the Crown to the 


- Honeſt men of lflington, without ſaying 3 Ha» 
bendum to them and their Heirs, or Succeſſors, 


rendring a certain Rent, whether this be a good 
ation perpetual? \ © 


- It was held for Law in the Star Cham- 


- ber by Bromley, Chief Juſtice, Baker and 0- 
'thers, That it the Queen art this day will by 


a Charter grant Land Probis hominibus ville 


de Iſlington, wichout ſaying, Habendum ijs, & 
harediba fo 


s, vel Succeſſoribus ſuis, Reddendum a 


- Rent, that this is a good Corporation perpe- 


D 3 tual 


37 
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tual for this inrent only, and not to- other - 
inrents3 for char a Rencis reſerved, e&&c. Bat 
then it ſeems, that they are not otherwiſe 
than Tenants at Will ; and if the Queen 
will releaſe, or 'give to them che ſaid Renr, 
and Fee Farm, the Corporation is diſfol- 
ved ipſo fatto, for the Rent and Feefarm was 
the cauſe of enabling them. to be a' Body 
Corporate, Trin. 1 Mar. Dyer 100. 4. pl. 70. 
5. Tenant in Tail. of @ Manor, to which an © 


Advowſon is ant, grants the next Avoyr 
dance f the Advowſon, and dies, and the Iſſue 
in Tail enters, whether the Grant of the next 


Arzoydance be good ? 

By the Court it was Adjudged, that the 
Grant. is void; for that it is but a Chattle, 
and no Rent reſerved on it, and it is a thin 
that lies in Grant, and of: which no Forme- - 
don lies. And Coke faid, It was fo adjudged 
in this Caſe before in Barco, Rolls 1. pt. fe 190, 
191. Bowles v. Walter. . ; 

6. A Grantee of & Manor before Attornment 
grants the Advowſon appendant, and Attorn- 
ment is made, whether this Grant be good or 


not ? 

A manſciſed of a Manor, with an Advow- 
ſon appendant, Grants the Manor cum perti- 
wentijs ; the Grantee grants the Advowſon, - 
and chen che Tenants attorn ; and it was 
- adjudged, that the Grant was good, Palmer's 


Rep. f. 352. Lord Sheffild's Caſe. 
7. A grant or any other Comveyante made to 


one, by the name of a Knight, when be was not 4 
Cnig ht, whether this can make the Grant, or other 


kind of Conveyance void?» 
A 


_ 


- Paw. -Gulveto the Convepancer. 
. A Conveyance was made to Radolfe Evers 
Knight Lord Evers, and for to avoid this 
Conveyance, it was alledyed, that at 'the 
time, when this Conveyance ſo made, he was 
not Cognitns & Reputains per nomen Militis, that 
he was not then a Knight, and whether this 
ſhall make void the Conveyance, or not was 
the Queſtion. The Judges did all of them 
clearly agreee, that the Conveyance fo made 
to Raiph Evers Knight, Lord Evers is a 
good Conveyance, and the Plea in Barr to 
make void the fame, is no good. Plea ; for 
that where a thing is fo granted to one, by 
ſach a name as that he cannot be intended 
to be another perſon, this is good, without 
any Chriſtian name expreſſed, and' as the 
Caſe is here, there is but one Lord Evers, 
and therefore this is certain enough, for that 
the ſame doth well conffare de perſona, and 
therefore the other Addition here of Knight 
(tho? falſe) notwithſtanding 3 yet this Falft- 
ty ſhall not take away the deſcription of the 
true perſon to. whom the Conveyance was 
made, but that he ought to have the ſame 
being here ſufficiently exprefled by the name 
of Lord Evers, arid therefore by the opinion 
of the _— Court, the Plea in _ - 
not , but the Conveyance is » an 
| 5 to carry the Land unto the Lord 
Evers, tho* he were then no Knight, and this 
was the Judgment of the whole Court, Bul- 
ffrode 1 pt. f. 21. The. Lord Evers and Strick- 
lands Caſe. 

8. 4 man Bargains, Sells and Grants a Ma- 
nor with an Advowſon appendant, the Church 
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preſent by the word Grant or not ? 


Manor, with the Advowſon ta the fame Ap- 
pendant, the Church becomes void, before” 
the Enrolment, the Bargainee ſhall not have 
this preſentment, as a Grant of the ſame by 
he word Grant ; but he is to have all by the 

REP and Sale, and then he has no right 
to this preſentment, before the Enrolment 
of the-Deed, and fo it hath been adjudged, 
Rulftrode 2: pt. f. 8, g. Billingſly v. Herſey. 

Q. 9, Liberty of a Warren granted by the K; 

fo three Coparceners of three Manors, in all t 

ſaid three Manor, they make Partition, and one 5 
them grants ber Manor, whether the Grantee ſhall 
bave rhis Liberty of Warren ? . 

9. If the Queen grant ta three Coparceners 

"of three Manors, the liberty of Warren in all , 
the ſaid thgee Manors ; they after make par* 
tition, ſo as each Coparcener hath a'Manor, 
and oneof them grants her Manor, the Gran- 
te ſhall have Warren; but if the Queen 

rant a Legt, and the Coparceners make 

Partition, and each of them hath a Manor, 
ſhe ſhall not haye alſo a Leet ; but the Leet, 
which was granted doth remain in Common, 
and there ſhall not be. upon ſuch Partition, 


Emith's Caſe. 

Q 10. Leſſee far ten years- grants @ Rent Charge 
jo the Leſſor for the ſame years, and the Leſſor 
grants the Remainder in Fee, to bis Leſſee for 
years, whether by this the Rent be extinguiſhed ! 


Leſs. 


tothe C Part II. 
becomes woid, hefore Enrolment, whether be may * 


$. -A man doth Bargain; Sell and Grant his | 


ſeveral Leets, Leonard 1. pt. n. 33. Marſn and | 
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Leſſee for ten ' years granted a Rent 
- Charge to his Leflor for the ſaid term of years, 
and tho Leflor granted the Remainder in 
Fee to the Leſſee for Term of years ; It was 
the opinion of the Court, that the Rent 
was gone + becauſe the Leflor who had the 
| Rent, was party to the deſtruction of the 
Leaſe, which is che Ground of the: Rent, 
_ 4 ft. n. 4 Manning and Andrew's 
. Caſe. | 

11. Lands demiſod to Husbhand and Wife for 


- their Lives, the Remainder to the Survivor of 


them for years, the Husband grams over this 
Term of years, and dies, whether the Wife, or 
the Grantee ſhall have this Term for years ? 

lt -was adjudged, that the Wife, and not 


-* the Grantee, ſhall have it; and ic was upon 


this reaſon, becauſe there was nothing in the 
one or the other to grant over, until there 
was a Survivor 3 and the ſame Law had been, 
if the Wife had died, after the Grant, and 
the Husband had ſurvived, yet he ſhall have 
the "Term. againſt his own Grant as if a 
Leaſe were made for Life, the Remainder 
for years to him, which ſhall firſt come to 
Pauls ; If A. grants this Term, and afterward 
A. is the firſt, which cometh to Pauls, yet 
the Grantee ſhall not have this Term, be- 
cauſe it was not in 4. by any means, neither 
- in intereſt, hor otherwiſe, until he came to. 


| Pauls, Popham Rep. f. 5. 


12. A. granted to B. a Rent Charge out of bis 


Lands to begin, when I. S. die» without ſue of 


his Body, which Iſſue dies without Iſſue, whe- 
ther this Grant ſball take Effet ? 


Dyer 
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Dyer held, that. the grant, ſhall not take © 
effec, for I. S. at the time of his Death had 


Iſſue, and therefore from thence, the Grant | 


ſhall not begin ; and if not then, then nar at 
all ; Manwoed ſaid, that if the words had 
been, to begin when 7. S. is dead wighour 
Iffue of his Body, then ſuch a Grant ſhall 
take effe&, when Iſſue of I. S. dies without 
Ilue, Leonard 4. pt. f. 

I 3. Leſſee for years of the Pawnage of the Park 
of H. grants all bis Goods, Meveables and Inv 


movesbles within the ſaid Park, whether the | 


m_ of the Pawnage paſſerh by the words afore- 


aid ? | 
4 It was holden by Weſton and Dyer Juſtices, 
that the Leaſe of the Pawnage, by 
theſe Words 3 and it was ſaid by Dyer, if a 
Man hath a Leaſe, that as well the Leaſe of 
the Houſe, as the Goods within it, paſs by 
ſuch a Grant, Leonard 3 pt. n. 46. wid. Daliſox's 
Rep. f. 82. pl. 26. 

14. 4 Grant to I. S. and there be many of 
that name, to whom this gram ſhall be in 
tended ? | 

If there be two. S. and 1 give Land to 
I. S. it ſhall be intended to my next Neigh- 
bour, but if one be my. Kinſman,: although 
he dwells 40 Miles from me, yet he ſhalb 
have the Land, Ower's Rep. f. 64. Lane V. 


Coups. | 

15. The King grants Lands to E. N. & Ha 
redibus maſculis ſuis, whether this Grant . be 
good F 


The King makes a grant of Lands to I. N. 


 andto his Heirs Males, this Grant is void, 


becauſe the King is deceived in his Gran 
or 


"Y ParelT. Outve to the Convepancer. 
'Y for this ſonnds in Pee'fimple, whereas the 
King intended no other than an Eſtate Tail, 
' which is not ſo expreſſed, and therefore 7. N. 


'Y is no other than a Tenantar Will, but other- 


wiſe it is in the Caſe of a common perſon, 

Br. Patents 104. aud Eſtates 84, Mich. 9 and 10 

en BY: falſe Suggefti Ic 
16, 4 falſe Suppeſtion, or falſe 

—_ tb: Grant of he King a be 
wh | 


There is a diverſity taken between a falfe 


Suggeſtion or Surmile, and a falſe Conſidera- 
tion in a Grant from the King 3 for *tis faid 
for Law, that a falſe Conſideration in Letters, 
Patents ſhall not'make them void 3 as where 
the King for ten Pounds co him paid, hath 
granted fach Land, and the ten Pounds are 
nor paid ; the Patene js nor void, nor hall 
it be repealed z bur contrary it is of a Pacenc 
granted upon a falſe Suggeſtion, or Surmile, 
as to falſifie, that the Land came to the King 
by the attainder of 7. $, which is nor true, 
or the like, Br. Patents 100. © 

17. A Parſon "with the Age of 21 years, 

_ 4 Leaſe of his Benefice, whether this ſhall 

nd bins ? 

It a Parſon, Prebend, or the like be within 
the ' Age of 21 years; and he grants a Leaſe 
of his 'Benefice, wichin Age, this ſhall bind 
him; For here he is admitted by the Law 
, of Holy Church, to take a Benefice within 

"Age ; fo the Common Law of England makes 
him able to Leaſe his Benefice within Age, 
Br. Age $0. 
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18. King A. $. gramed Turbariam ſuam 
in Dale to one Farrington, Rendring Rent for 
21 Years, and then the Grantee imployed part of 
it in arrable Land, and left pert of it im Turbary ; 
And then Queen Mary granted Totam illam 
Turbariam before demiſed to F. whether only 
that paſſed which was Turbary ? | 

It was adjudged, That that paſſed only, 
which was Turk, , and the other part, that 
was converted into Tillage did not pals, 
Owen's Rep. f. 67. Farrington v. Charnock. 

19. What paſſes in a Grant, by the word Scite 
of a Manor ? - | 

It was faid by Brown, that if H. does let. 
the Scite of a Manor with all his Lands to 
the ſaid Manor appurtenant, hereby all che 
Demeſn Lands do paſs ; But if it were- with 
all the Lands appertaining to the Scite, no- 
thing paſſes but the Manor place, Owen's Rep. 


fe 51. 


20, A man gives, or grants Lands to I. S. in 
the Premiſſes, Habendum ro bim, and three 
others for their Lives, & eorum diutius vi- 
ventium ſucceflive, the Queſtion is, what Eſtate 
L S. had, and whether there be any occupancy in 
the Caſe? | 
_ It was adjudged, That the parties could 
take nothing in poſſeflion joyntly , nor 


by way of Remainder, and that no 


cupancy could be in the Caſe, and that 1. S. 
had an Eſtate for term of his awn Life only, 
Owen's Rep. f. 38.39. 

21. By the Grant of all Lands end Heredita- 
ments in D. whether Copibold Lands ſhall paſs. 


It 


__ - Patt TI. Gufve tothe Conveyancet. 

Tt was agreed, that where a grant is made 
'of my Lands, and Tenements in D. that Co- 
*pihold Lands paſs not, becauſe they cannot 
-y by ſuch an affurance, and that Copy- 


©. "hold Lands were not within the Statute of 


Bankrupts, if they be not particularly expreſ- 
ſed, and a Copihold catinot paſs, but by Sur- 
render, Owen's Rep. f. 37. | 


' 22. A man grants bis Land, & totum ſtatum 


ſuum, Habendum for 60 years, whether the 
Habendum be repugnant to the premiſes, and 
conſequently woid ? 

Upon Evidence the Caſe was, That Sir 
Thomas Lake, being Seiſed in Fee of Lands, 


' ©@&c. Levied a Fine to the uſe of Sir Nichol- 


ſou Forteſcu for 41 years, if Sir Thomas Lake 


lived folong, the Remainder to his Wife for 


Life, the Remainder to Sir Nicholas Forteſcue 
for the Life of T. Z. with other Remainders 
over ; Sir N. F. granted the Land & rotum 


ftatum Suum, to one H. and D. Habendum for - 


60 years, and after Sir N, F. demiſeth the 
ſame Lands to the faid H. and D. &c. by in- 
denture for 60 years, if Sir Thomas Lake Ju- 
nior, or his wite Live, fo long. P. and D. by 
Indenture, reciting this laſt demiſe, affſign, 
and grant the ſaid Term, Habendum the 
Land, & totum ftatum ſuum, during the Re- 
ſidue of the ſaid term of 60 Years, to Sir 7þo. 
Lake; and ithe opinion of che Court was, 
That by the Grant of Sir N. F. his whole 
Eſtate, his Remainder pafled, and the Ha- 
bendum Repugnant, becauſe no other Cere- 
mony was requiſite, he himſelf being Tenant 
for years, Allen's Rep. f. 59. Bernard v. Bon- 
ner, 


23. A 


45 
SL. 


S. 


46 
Q. 


ag Leaſe for Life granted to @ Copybolder 
Wit i 


the Copibold ? | 

In Evidence one of the Jury demand of 
the Court their dire&ion therein, if the Lord 
make a Leaſe for Life to a Copiholder by 
Parol, whether this deſtroys che Copihold ? 
The Court (viz. Hide and Fones) faid, that 
it did, if Livery was madc, otherwiſe not, by 
Deed, Latch's Rep. 213. Anonymus. 

24: Two FJoimenants bold of @ Lord, and the 
Lord grants the Services of one of them, and the 
other atturns, whether the Grant be good for one 
Moyety of the ſervices, or void in all? 

t is adjudged, That the Tenure of thetws 
Jointenants cannot be ſevered by the Grane 
of 'the -Lord, and by the. Attorniement of 


one of them, Kelwey's Rep. f. 124. b. 125. « 


2 5- Whether 6 or "16. Jr by @ TFoymenant 
to commence immediately 
bind bis anion ? 
In the Ki 
were two Joyntenants for Life, and one of 
them makes a Leaſe of the Land to begin im- 
mediately, after his Death ; He, that made 
the dies, and the Leflee after his death 
enters into the Land, Claiming his Leaſe; 
in which Caſe the opinion of the J 
was had, and they held, that this Leaſe 
binds his Companion, as well as a Leaſe 
made to commence immediately, or at a da 
eo come after, ifit took.irs Effect in poll 
on in the \Life of the Leflor, Ander/on 2 'pt- 
fo 16. w. 9. 


26, 4 
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Deed, or Livery, whether it ſhall deſtroy” 


5 ofter bis Death, fall 
Bench was this Caſe, there 
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JP 26. 4 Grant of @ Leaſe for. 99 nears, if two 


Perſons ſhall ſo long live, whether the Leale 
determines , upon the Death of either of them ? 
Inan Eje&ment upon a ſpecial verdi& the 
Caſe appeared to be thus 3 That: Articles of 
Marriage were made between the Eldeſt Son 
and Heir Apparent of the Defendane, and 
Merths one of the Daughters of William 
Rajlor, whereby the Defendane was to ſettle 
the Lands in Queſtion, upon the Leſſor for 
his Life, and after his deceaſe, upon ar 
the for a Joynture, with a Proviſo, Thar the 
Leſſor ſhould make a Leaſe of the Premiſſes 


to the Defendant for 99 Years, if the De- 


feadant and S»/ar his Wife ſhould fo Ion 
live, and that Suſan died before the Leaſe 
- made to the Plaintiff; ſo the only Queſti- 
on was, whether the Leaſe far 99 years determi- 
ned by the Death of the ſaid Sulan ? The Court 
upon the firſt opening, without Argument 
were all of opinion, that it did determine, 
and ordered Judgment to be entred for the 
Plaintiff. Ventris 2 pt. f. 74. Bailts v. Wenmans. 
wid. 1 pt, of the Guide to the Conveyancer, Queſti- 
0n 6. p. 33+ Tit. Grant. 

27. Grant of an Annuity for 30 years, to Com 
mence after the dtath of the Grantor, whether it 
ſhall bind bis Heir ? 


A Grant of. an Annuity for him, and his - 


Heirs, to be paid annually ac the four uſual 
s. for 30 yeais, and it was to commence 
after the death of the Grantor; And it was 
by the Judges, that this is a good 

rant, and charges the: Heir, although it 
hy Commenced in him : for Yelverton 
id, he. charged himſelf, and the Guns is 
oy 


47. 
Q 


S, 


Guide to the Conveyancer, Parc, Y- 
for him, and his Heirs,” and the Warratity * 
which is ſogranted to commence 3o years 
after, although the Father dies before the 
commencement thereof, yet it ſhall bind his 
Heir, fo itis of an Obligation to be paid 39 
years after, quod fuit Conceſſum, Littleton's Rep. 
245. Tewkley v. Clothworker. 

Q 28. Three Coparceners being Seiſed of a Manor 
iz Fee, to which a Leet is Appendant, do grant to 
the King two parts ;þ the ſame Manor, with the 
Appurtenances, whether the Leet by ſuch Grant be 
extinlt ? " 

Ss By the opinion of the Juſtices of the Com- 
mon Pleas, that if three Coparceners are ſei- 
ſed of a Manor in Fee, where a Leet or ' 
Law-day is appendant, and they grant to the 
King two parts of the fame Manor, with 
the Appurtenances, that yet ſuch Leer by 
ſach grant is not extinR, but this Leet re-* 
mains yet appendant to the third part of 
the ſame Manor, Bendloes Rep. f. 1o. pl. 
29. 

Q. 29. A man ſeized of a Manor in Fee, makes 
a Leaſe for years of the Scite of the Demeſirs of - 
the ſaid Manor to another, and after the Leſſor 
grants the Reverſion of the ſame Manor to another 
in Fee by Deed, and the Tenant attorns to the 
Grant, whether by this Grant and Attornment the 


—_— paſſeth ' 

$. All the Juſtices ſaid, That the Grantee” | - 
takes nothing by this Grant, becauſe che 
Grantor had not any Reverſion of the Ma- 
nor, and the Scite, and the Demeſnes, are not 
the Manor, Bendlee's Rep. fe 24. ph. 39. "- 
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F 31.4 Leaſe for gears, provided that the Leſſee, 


nor bis Aſſigns ſhall grant his Term over, nor 
. ny parcel thereof, and then the Leſſee dieth In- 
reſtate, the Ordinary commits Adminiſtration, 
bnid after the Adminiſttator, being im Poſſeſſion, 
bf the Term for years, grants parcel of it over to 
# Stranger * LEY 
Te was thought, That the condition was 
not broken, for an Adminiſtrator is'not an 
Aſignee, but a Servant.to the Ordinary, and 
comes 'in, in the 'Poſt. Dyer ſaid, that he 
is an Afﬀignee-in Law, bfit not an Aﬀignee 
in Deed, and the Queſtion may be, whether 
the words ſhall extend to an Afﬀignee in Law, 
or 'but to aw Aﬀignee in Deed, becauſe the 
words ſhall be- taken ftriatly ; and1o he in- 
tends, that the condition is broken ; and ic 
was agreed,that thedeviſce is not an Aſſignee, 
FIN he comes in, in the per. Daliſon's Rep. 
+ 03+ Ph. 29. 
© 3%. A man prants his Manor with the 44 
flrtenances , what. thing ſhall paſs therewith: 
By Hales and Portman ]uſtices, it was. held, 
That it a Man beSeifed of a Manor, which 
' Extends into two Counties, or three Towns, 
to which an Advowſon is Appendant, and 
grants his Manor in one County, or in 
one Vill, with - the' Appurtenances ; now 
_ altho* nothing paſſes, by this Grant, but that 
"part of the Manor, in that County, or inthac 
/ill, where the grant was, yet' the entire 
Advowſon paſſes, becauſe the Grantor had 
granted his Manor by this name, and he is 


concluded to ſay'the contrary, but that he had 
—_— all his Manor, Daliſon's Rep: f. 15 and 
19 pl. 3. «+ 
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ral v. Sir Ralph Freeman and others. 


. was ſeiſed of the Manorof D. to arts po: 7 
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3- Whether @ Leaſe, or other Eftate granted - 
# Perſon Out-lawed after the Outlawry, and” 
- fore Inquiſition taken, can prevent the Kings 
itle | 
Upon Engliſh Bill the Caſe was; A Man 
was Outlawed, and afterwards made a Leaſe 
of his Lands, and then theſe Lands amongſt 
others, were found by Inquiſition, and this © 
Leaſe was pleaded in Bar to bind the King, 
being before the Inquiſition ; and the Court 
held, That a Leaſe, or other Eſtate made 
by the party; after the Outlaury and before 
the —_— taken,will prevent the King's 
Title, If it be made Bona Fide, and upon good 
1s woke okp but if ic be in Truft for the 
Party only, Ie will not be a Bar 3 But thay” 
no'Conveyance whatſoever, after the I q 
ſition, will take away or diſcharge the Kings 8 
Title. Hardrefſe's Rep. f. 101. Attorney Geng: 


34- If a Church be woid, and the King grant: 
the Manor, with the Advowſap Appendan, whe 
ther the Advowſon ſhall paſs? 

Sir Thomas Gorge, and the Lady Helena, 
his Wife, broug ihe a wwe Impedit _—_ 
Francis Dalton, = Pleaded, that the Qu 


Advowſon was Appendant, and ſo ſeized, 
the Church became void, and that afterward. 

the Queen granted the ſaid Manor with the 
Advowſon to & S. who preſented the Defen-" 
dant;” It -was the Cleer opinion of the © 
Court, that by that grant of the Queen, the” 
Advowſon did not paſs, although chat the © 
King by his Prerogative may wy a w 


3! 
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What hate” 


in Aion; Leonerd 3 pt. n., 246. George and 
Daltgn's Caſe, and Owen's Rep f. 53 
35. Whether the Ghews of an Awoidante by 
Littes; be pood or not ? © 
One Cripps brought a Quare Impedic agairiſt 
the Biſhop of Coventry and Litchfield, and 
others, and declared upon a Grant of the 
Avoidance, and the Defendant demand- 
Oyer of the Deed, and the Plaintiff ſliew- 
ed 4 Letter; which was written by his Fa- 
therto the true Patron, by which he had writ- 
I t:nto his Father, that he had given to his Son, 
that was Plaintiff, the next Avoidance ; and 
upon this, there was a Demurrer, and the 
Yo was for the Demurrer; for 
. | ſuch Letter w _ a Mockery, for the 
Giant was not good without Deed ; And 
ment wasgiven accordingly, Owen's Rep. 


« 4]. 
26. A Mar Stiſed of Lands in Fet, grants 4 
e for Tears, Reſerving Rent to him, and to 
ir Executors and Aſſigns, and during the Term; 
the han Lp and his Ge, who bath the Rever- 
FF; Aion of Debt, whether it be well 
+ by th Heir ? 
| Ds urged, that.the Rent was incident 
| fothe Reverhion, and the Heir, having the 
| poten ſhall have the Rene alſo as inci- 
(ene to it. But ic was adj = ro _ Con- 
ve che Court ; for w palleth' 
rom himſelf, 'the Po as ag Li- 


to paſs them in fach way and manner 


| 6 : 
6 Sh himſelf will, atid this Liberry oughe to 
: like eff cffeR, according to the expreſs words; 
L or the. Law wilt not extend the words 

| for the _— ſhall appear by the 


wordy 


jt 


© 


© 
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words, atid then it cannot be here intended, 


' that his Will was, that his Heir ſhall have the 


Rent, becauſe the words are nor ſufficient to 
give it to his Heir, Owen's Ryp. f. 9. Rick 
mond's Caſe. G 

37. A Leaſe of a Manor is granted, Habets 
dum with all the Members, what ſhall paſs? 

A Man Seiſed of the Manor of D. doth 
grant a Leaſe thereof for years, with all the 
Members, and Appurtenances to the ſame; 


'to have, and to hold all the Members of the 


ſaid Manor to the Leflee for Term df 
Cars. | 
Walſh and Weſton were of opinion, that this 
was a Leaſe for years of the Manor only, and 
that the Limitation of the Members, being | 
after the Habendum was void but Dyer ol 
Brown were of the contrary opinion ; and 
Brown laid, that when the Habendum is uſed, 
by way of Limitation, it ſhall not be'void, 
and if he lett his Manor of D. to have and to 
hold one Acre parcel thereof for a Term of 
years, the Leaſe is void for all ; but if there 
had been no Habendum, but the Leaſe tor 
years had been limited in the Premiſſesof 
the Leaſe, that is good enough ; and ifthe 
Leaſe had been, Habendum every part there 
of, that had been a good Leaſe of che + 
nor, for all the parts conwprehend all the Mz 
nor 3 and Dyer ſaid, that the word Member 
ſhall be taken for the Towns and Hamlets 
wherein the Manor hath Juriſdition, Owen) 
Rep. f. 31. | Fu 
38. M. grants to T. 100' Acres of Land it 
ſuch a Field, and 60 in ſuch a Field, and 20 4: 
| ti 
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' eres of Meadow inſuch a Meadow in W. and H. 


in which the Acres are known, by Eſtimation, or 


* Lamits > whether the Gramee ſhall take the Acres, 


4s they are known, or according to the meaſure by 


the Statute ? | 


"Upon a matter of Arbitration between 


Morgan and Tedcaſtle, rouching certain Lands, 


in Velbourn in the County of Lincoln put to 
Popham, Walmeſley and Ewens, Baron of the 
Exchequer ; whereas Morgan had granted to 
Tedcaſtle 100 Acresof Land in ſuch a Field, 
and 60 in ſuch a Field, and 20 Acres of Mea- 


dow in ſuch a Meadow in WW. and H. in 


which the Acres are known by Eſtimation, 
or Limits, there he ſhall take the Acres as 


they are known, and not according to the 


Meaſure by the Statute ; but if I have a great 
Cloſe, containing 20 Acres of Land by Eſti- 
mation, which'is not 18. And I grant 1o A- 
cres of the ſame Cloſe to another, there he 
ſhall have them, , according to the meaſure 
hs Statute, becauſe the Acres of ſuch a 

loſe are not known - by parcels, or by 
Meets and Bounds, and fo it differeth from 
the Firſt Caſe ; and upon the Caſe then put 
to, Anderſon, Bryan and Fenner, they were of 
the ſame Opinion Popham's Rep. f. 55. Mor- 
gan V. Tedcaſtle. | 
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The Third Conyeyance by way of Fine, 


A Fine is a real Agreement, beginning 
thus, Hec eff Finalis Concordia, &c. This is 
done, before the KingsJudges, in the Court 
of Common Pleas, concerning Lands that 
'23 man ſhould have from anather to him, and 
his Heirs, or to.him for his Life, or to him 
and the Heirs, Males of his Body, or for 
years Certain, whereupon Rent may be reſer- 

ved, but no Condition or Covenants. This 
Fine is a Record of great Credit, and upon 
this Fine are four Proclamations made open] 
in the Common Pleas ; That is, in every 
Term, one for four Terms together; andif a+ 
ny man, having Right to as ſame, make 
not his Claim within five years, after the Pro- 
clamations ended, he Tofeth his Right for & 
ver,' except he be an Infant, a Woman Co- 
vert, 2 Madman, or beyond Seas, and then 

his Rig ht'is ſaved ; fo that he Claim within 
7 ears, after the Death of her Husbands 

Il Age, recovery of his Wits, or return from 

beyond Seas. This Fine is called a Feoff 
ment of Record, becauſe that it includeth 
all that the Feoffment does, and worketh 
further of his own Nature, and barreth En 
tails 'Peremptorily, whether the Heir doth 
claim' within five years, 'or not, if he claim 
pb him, that Levyed che Fine. Lord Bacon in 

his Treatiſe, Incituled, The uſe of the Law, | 
Edit. ef | 


I. Obſer- 
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I. Obſervations. 


1. A Fine was Levied, and in one Term 
three Proclamations were made; and before 
the 4th. Proclamation was made, the Term 
was adjourned, fo as the Fourth Proclamation 
| could not be made the faid Term; It was a- 
| greed by the whole Court, That by that 
-adjournment the Fourth Proclamation has 
not excuſed, but ſhould be ſupplied on the 
next Term, in which the 5th. Proclamation 
was to be made, Leonard 4 pt. n. 325. Wingate 
and Sand's Caſe. 
2. It was moved for a Queſtion 'among 
the Juſtices in Sergeants Inn, If Fines be 
Levied, and engroilſed this Term, whether 
they fhall be allowed to be, as Proclamati- 
ons uſed to be done, according to the form 
of the Statute of 4 H. 7. or by vertue of the 
| Statute 1 Mar. cap. 7- which ſpeaks only of 
| the Adjournment of any Term, and in this 
| Term the Adjournment was but for part of 
| the Term, Sc. VINE. XV.& tres Sept. Trinitatis 
and not of the whole Term, and yet by opi- 
| .. -nion of all the Juſtices, the Fine fhall be al- 

lowed wich.four Proclamations according to 

the Intent of the Makers, for there by rea- 

fon, that no Proctamation can be made ac- 
cording to the Statute of 4 H. 7. for that the 
Term laſts but ewo Dies Furidicos, It t5as if 
the Entire Term had been Adjourned, and 
the Statute is Beneficial and Profitable by E- 


E 4 equity 
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| quity, Mich. 2 and 7 Eliz. Dyer. f. 186.4, 
1 6 
, 3+ The Tenant in Tail, that Levieth a 
Fine wich Proclamations ſhall be bound, and 
the Heirs of his body alſo, after the Procla- 
mations:made, and not before-; ſo that if 'Te- 
nant in Tail (dies, before all-the Proclamati- 
ons made, this. ſhall not bind the Iſſue in 
Tail, and the Proclamations cannat be made 
in a ſhorter crime, than four. Terms, Br. Fines 
109. 2 
4. Tenant in Tail, that is not party tothe 
Fine, ſhall not be ſo bound, after the Procla- 
mations, but .that he ſhall have 5 years to 
make his Claim. Bur if he fail of them, and _ 
dies, his Iſſue ſhall have other 5 yeats, by 
the Equity of the Statute of W. 2. cap. 1. 
Quod non Habent poteſtatem alievandi, Br.; Fines 
10 PEE 


29. ay 
 $. If the firſt Iſſue in Tail negle& the 5 
years, by which he is Barrable by the Fine, 
his Ifſue ſhall not- have other 5 years; for 
if the Iſſue be once Barrable by che Fine, 
the Tail thereby is bound foreyer, Br. "Fines 
pop. .;:; 

6. The Statute of 4 H. 7. ſays, That a Fine 
fhall bind Parties and Privies ; and therefore 
where Tenant. in Tail is party to the Fine 
with Proclamation, and his Iſſue claims per 
formam donz, the Iiſue is Privy ; far he cannot 
convey himſelf as Heir to the Tail, unleſs 
ut de Corporepatris ſui, which is Privity. Br. 
Fines 109. * | ed 144 
* .7. A Fine with Proclamations may be con- 

| feſfed and avoided, and then it ſhall not 
bind,for the Statute is intended,de Finibus rite 
6 REC levatis, 


— 
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levatis, and therefore he may ſay, That the 
Parties to the Fine had nothing in the Lands at 
the time of the Fine levied ; For if none of the 
Parties to the Fine-had not any thing at the 
time of the Fine levied, then this will be a 
Fine by Concluſion between che parties them- 
ſelves 3 bur all Strangers may avoid it, by an 
Averment ut ſupra, Br. Fines. 109. 

* 8. By the Statute of 32 H.'S, cap. 36. a Fine 
with Proclamations by Ceſtuy que uſe in Tail, 
ſhall bind him and his Heirs, atter Proclama- 
tions made, Br. Fines 109. and Br. Feoffments 
al uſes 56. | 
. - 9, A Fine with Proclamation, the Reverſt- 
,.on or Remainder in the Crown, and the Co- 
nvfor dies, Altho* the Proclamations are fully 
made, is no Bar, nor Diſcontinuance, by rea- 
{on that the Reverſjon or Remainder is in the 
King which cannot be diſcontinued, and 
the:efore the Iſſue in Tail may enter, atrer 
the deathof Tenant in Tail, Br. Aſſurances 6. 
and Br. Fines Levies 121- 
10, If Ceftuy-que uſe for Life, Levie a Fine 


with Proclamation, there no Body is bound. 


to-enter,or co make claim within 5 years, for 
that it is no other than a Grant of his Eſtate, 
which is Lawful, and can be. no Forfeiture, 
for he had nothing'in the Land, neither can 
he make a Forfeiture of the uſe; And it is 
the ſame ofa Fine levied by Tenant for Life, 
1n-poſſeſſion, Br. Feoffment al uſes 48. and Br. 
Fines Levies107. | 
11.If ewo perſons are of the-ſame name, as 
fuppoſe twoR. B*:;, and one of them Leviesa 
Fine of the others Land, the other party may 
avoid this Fine by Plea, Sc. to lay, "That there 
| are 
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two of the ſame name, and 'that the other 
R. B. was the perſonthat levied the Fine, and 
not this R. B: Br. Fines 115. in Fine. | 

12. A Fine levied by an Infant, cannot be 
reverſed, but by himſelf, by Writ of Error, 
during his Infancy, or Non-Age that the 
Court may {ee him, and thereby judge of his 
Age, 50 BE. 4 5. 17. E. 3. 52, & 78. As 
touching Inſpe&ion for Infancy, and the 
manner of it, the Reader may fee in Pal 
mer's Rep. f. 326. in the Caſe of one Whearnl, 
in Rolls his Rep. 1 pt. and in Bulffrods's Rep, 
2 pt. 

6 3. Impedimencs of the Mind Caſual, are 
ſach as affe& furious Madmen, Lunaticks, 
Ideots, men having a Lethargy, whereto may 
be added doting Old Perſons, wanting di 
{cretion, Men Drunken; all theſe ought not 
to be Conuſars, for their Fines are not Rever- 
ſable, becauſe che Fine it felf argueth their 
Capacity and Abilities ; for the Law intends 
that Judges will receive, no Conuſances of 
ſuch impotent and weak perſons, 17 E. 3. 5, 
& 78.17. Al. pl. 17. | 

14. A Feme Covert, within Age ought 
not tolevy a Fine, for that ſhe cannot re&- 
verſe it, during the Coverture nor after, if 
the Coverture continue till ſhe be at full Age, 
5o E. 3. 5. 27. Af. pl. 53- 

I5. A Feme Covert ought not to levy 8 
Fine, but with her right, and Lawful Huk 
band, 7 H. 4. 23. 42 E. 3. 20. + 

16. A Fine levied by a Feme Covert with- 
outher Husband of her own Lands, wherein 
ſhe hath Fee Simple, is an Eftoppel agaioſt 
her, and her Heirs, if her Husband ayoid 
n 
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ic not, by -Encry, or otherwiſe, as he may 
during the Wifes Life, and: after her Death 
during his own Life, as if he be Tenant by 


the Courteſy, 17 R. 3. 52, & 78. 17 Af. 17. 


7 H. 4. 23. | 

17. Perſons attainted of Felony, or Treq- 
ſon may not be Cognizors, by reaſon that by 
their offences, their Eſtates be forfeited ; 
But if they do. levy Fines, thoſe Fines are 
good againſt all perfons- but the King, and 
the Lord, of whom their Lands are holden, 
$ Af: pl 25. 

18. If a Fine be levied to a Feme Covert, 
ſhe needs not to be examined, becauſe ſhe ta- 
keth by the Fine ; and if ſhe had any better 
Eſtate before the Fine, the Fine ſhall not con- 
clude her, to claim it, 3 H. 6. 42.41 E. 3. 7. 
5OE, 3.9.24 E.3. 62. _ . | 

39. izees in Fines muſt be named, by 
their righe proper Names and Surnames, for 
2 Fine being Levied to 4. and Sibil his Wife 
x her Chriftian name it Iſabel) is void, 
I A4l/. pi. 11. * 

20. 1 Feme Sole, being a Stranger to a 


Fine and having a preſene Right, takes a Huf- 


band, who ſuffereth the Five years to paſs, 


' ſhe is thereby barred: for. ever, becauſe it 
was her own voluntary A& and Folly, to 


Marry fuch a H Plowden's Comment. 
3328. 4. 

_ If the Wrie of dedinus potefbatemn for te- 
vying a Fine, doth not bear Teſte after the 
Writof Covenant, it is Error, for the dedirmus 
poteffatem laith, Cum Breve noſtrum de Conyer 
tione pendet inter A. B. & C. D. &c x 
| (OITE . 
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Br. Fines levies 116. vid. Rolls 1'pt.'223, Latch, 
fe 186. Tindall's Caſe. ed ANY 2877 02 

22. A Fine 'levied - for better Aſſurance 
ſhall relate to the Original Conveyance, and 
ſhall not drown a Rent,or other Intereſt, Pal- 
mer's Rep. f. 506, 507. | 

23. Leſſee for Life is diſſeiſed, - and levies a 
Fine to a Stranger, the Leſſor may enter for 
a Forfeiture, for the Privity remaineth not- 
withſtanding the - Eſtate be reduced” to- a 
Right, Rolls 1 pr. 301. Holland and Lee. 

24. A Difſleiſor levies a Fine, and the Dil- 
ſciſee, for the Preſervation of his Right a- 
gainſt the ſaid Fine, enters . his Claim in 
the Record of the/Foot' of the Fine, this is 
nor any ſuch Claim, as ſhall avoid the Sta- 
tute of 4 H. 7: Leonard 2 pt n. 73 Braſier's 
Caſe. | 

25. A Fine levied in purſuance of a Cove- 
nant for further Aſſurance, which conteining 
more Land then is: Conveyed, ſhall be to 
the uſe of the Conuſor, asto the Surpluſage, 
Rolls 1 pt. f. 103, 117. Wilſon v. Welch, 

. 26. A claim to. avoid a Fine by. Bill in 
Chancery, is not ſufficient, but ic ought to be 
by A&ion, Dalhſop's Rep. 116. pl. '9. wid. 
more of this matter: 1: pt. 2. 31. p. 69, & In- 
—_— pO, 

27... When Nibiis upon the Writ of Cove- 
nant pro licentia Concordandi, according.-to-the 
Ancient Cuſtom, only Six Shillings and Eight 
Pence, ought to'be always for the Poſt Fine, 
which 1s in the Caſe of the Lord Keeper, and 
ſame others, which are excuſed of the Fine 
Pro licentia Concordandi,Littleton's m——_" 236, 

| | 25. There 
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28. There is a difference, where a man 
may paſs a thing by. a' Fine, and where he 
may bar by a Fine; if a man hath a Right 
of a Copihold, the Right of the Copihold 
aſſes - not by Fine, but-it is barred by the 
Fine. A Man hath a tent Charge; he le- 
vies a Fine of the Land, the Rent Charge is 
gone by it, yet the Fine was not Levied of 
the Rent; and put the Caſe of a Truſt; a 
Feme Covert hath a Truſt, ſhe cannot tranſ- 
fer it, ' but if the Feme Covert, and her Huſ- 
band-levy 'a Fine of. this Land, as the Renc 
-15 gone by way of Diſcharge, ſo the Truſt 
is gone. by way of Diſcharge, Carter's Rep. 
fe 34+ Taylor v. Shaw. | 
29, If there be ſeveral Towns called Bet- 
tars (two whereof have Addition) a Fine of 
Lands in Bertar ſhall not extend to the other 
two; but ifthe other. two are Hamlets, and 
if it be of Lands in Parochria de Bettar, it 
will, Carter's Rep. f. St. Thomaſin-v. Mack 
worth. Fr 
30. A Feme Covert levies a Fine as Feme 
Sole, if her Baron die, ſhe ſhall not defeat it, 
but the Baron may defeat ict during his Life, 
Stiles's Rep. f.254. Hayward v. Williams.Latch's 
Rep. Daniel v. Upley. wid Supra Obſerv. 16. 
34. A Fine and Non-Claim ſhall not bar 
an Eſtate, that is not turned to a Right, 
Carter's Rep. f. 82. Thomaſon v. Mackworth, 
' 32. 'A Fine, and Non-Claim barreth not a 
Mortgage, or is no bar to a Mortgage, Ventris 
I pt. 62 Freeman V. Barnes. | 
33- A Fine not to be Conſtrued to amount 
to a ſpecial Entry, as a Feoffment ſhall, Car- 
ter's Rep. 176 Randale v. Eeley. 
34- All 
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34. All Cognizors toa Fine,are to 
Claim, &c- although they had gods 
Title in the Land, Anderſon 2 jt. n. 52. f. 
79- or | 

35. A Fine is found by verdit in C. B. 
but no Proclamations were foand Ce 
and yer the Court ex Ofc would inſpe th 
Record before them, if there be any Procla- 
mations, or not, and jadged accordingly; Au- 
derſon 2 pt: n. 31. f. 45%. A 

36: A Leaſe made to commence in futs- 
ro and the time is come; and then one en- 
eters, upon the Land, and makes a Feoffinent 
in Fee, and levies a Fine, be maſt enter, or 
elſe his Eſtate is barred, becauſe he had an 
Eſtate, upon which he might enter, Carter's 

Rep. f. 196. Barnes v. Freeman. 

37. The Statute of 4 H. 7. barreth not by 

a Fine Levied wich Proclamations, and F 
years paſt, by Tenant for years, or at Will, 
Anderſon 2 pt. n. 98, f. 176. JW 

38. A Fine levied by Baron, the Baron 
dies, the Feme brings Error againſt the Heir 
of the Conuſee, being an Infant, Age ſhall 

* in this Caſe be allowed to the Infant, and 
che Plea muſt ftay, until his fall Age, Bui- 

ffrode 3 pt. Herbert v. Bimion. | 

39. A Fine by 4. and B. to C. and C: ren- 

ders a Rent of 4 /. in Tail and renders the 

Land to B. yet the uſe of the Fine hal) be to 
the Conuſee; For the Parties have admitted 

the Conuſce a party, capable to grant a Rent 

in Freehold, : Anderſon 2 pr. 80, $1, 88, ». 52. 

49. A Fine bars an Ideot ; For none fhalt 
be ſuſfered coaver, thac the Conuſor was an 
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Jdeot, : Anderſon 2 pt. 193 Hugh Lewis's Caſe, 

vid. Manfield"s Caſe in Co. Lib. 12. f. 12.3. 

41. A Fine and Proclamations, and Five 
ears paſt, after the. Death of Tenant in 
ail without Iſſue, is no bar to a Writ of 
Error brought by him in Remainder, 
Sir Thomas Fones f. 181. Cockman v. Ferrer. 

42. Tails cannot be docked neither by 
Fine nor by Recovery, where the Lands are 
of the gift of the King, and the Reverſion in 
the Crown, Sir Thomas Fones's Rep. 245. Earl 
of Derbies Caſe, wid. { upra obſerv. 9. 

43. A Fine Levied without an Original is 
void, and yet a Writ of Error lies upon it, 
Kehwey's Rep. f. 19. b. 

44. A Grant and Render of a Rent by 
Fine, out of Land intailed, by Tenant in 
Tail, ſhall not bind the Iſſue in Tail by che 
Statute of 32 H. 8. cap. 36. Caſe reported by 
Bendloe. Mich. 3 and 4. Eliz. Rot. 1483. 

45- Tenant in Tail, Remainder in Tail, 
levies a Fine, and Tenant in Tail dies with- 
out iſſue, he in the Remainder is bound to 
enter within Five years after the Death of 
Tenant in Tail, elle he is barred, Raymond's 
Rep. / I51. Corbet v. Stone. | 

46. Tenant for 99 years, if he live fo long 
levies a Fine, and dies, he in Reverſion ſhall 
have five years after his death, Raymond's Rep. 
219. Whaley Y, Tanner. 

47. In a Writ of Error for the Reverſing a 
Fine, the adverſe party cannot plead the 
ſame Fine (now endeavoured to be reverſed) 
in Barto the Writ of Error; and the reaſon 
is, Non potoft adduci exceptio eju{dem Rei, Cujus 

peric 
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petitur diſſolutio, Raymonds Rep.4,62. Cockman v. Y + 
Farrer. Ng 

48. A Sergeant at Law would have drawy 
a Fine which was by Dedimus Poteftatem and | 
the Fine was to two, and their Heirs ; but 
the Court would not receive ſuch Fine for 
the uncertainty of the Inheritance which al 
waysin Caſe of a Fine, ought to be repo- 
ſed in a certainty of Survivor 3 and this Ser- 
geant prayed preſently, that the ſaid Fine 
be received at the Peril of the Conuſees, but 
the ſame was denyed him, by the whole 
Court, Leonard 1 pt. n. 81. 

49. Two Infants levy a Fine, although 
they joyn in Error, yet ought they to affign 
Errors ſeverally, _ Sue ſeveral Writs of 
Error, Leonard. 1 pt. n. 445. 

50. In a Writ of Error brought by a Re 
mainder Man, to reverſe a Fine by Tenant 
in Tail, the Plaintiff afligns for Error, that 
the Tenent in Tail, afrer the acknowledg- 
ment before Commiſſioners, and before the 
return of the Writ of Covenant, died ; this 
was adjudged ' Error, and.che Fine was ac- 
cordingly reverſed, Raymond's Rep. f. 462 
Cockman v. Farrer. 
| B Ic is ſaid, thatif a Judge takes the Co- 
nulance of a Fine, and dies, his Executors 
ſhall certify this Conuſance, and ſo ſhall be 
ingroſſed. 1 FL 7. 9. 4. and Bulſtrode 3. pt. fe 
216, Roſwell and Welſh's Caſe. 7 

52. If the Husband and' Wife Grant, and 
render a Manor for Term of Life by Fine, 
rendring the firſt year a penny, and for Six 
Years then next following, every year a 
Roſe at the Feaſt of Eſter and after the Six 

. years 
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years, every year ten pounds in Money with 


* Clauſe of diſtres; this Fine ſhall be received, 
- but a Fine with Clauſe of Re-entry, ſhall nor 
be received, becauſe that then the Eſtate 


ſtould bedefeiſable, which is againſt the na- 
ture of a Fine, Perkins Set. 629, Tit. Reſer- 
vations. 


1. Queſtions with their Reſolutions. 


I. Ferne Tenant in Tail, Remainder to ber 
Sifters in Fee, Tenant in Tail, and ber Hisband 
levy as Fine to the uſe of them tivo, arid the Heirs 
of the Body of the Wife, the Remainder to the 
Heirs of the Husband with warranty ag aint them, 
and the Heirs of the Wife, the Feme dies without 
Yue, whether the wartanty be a Bar to the Siſ- 
ters 

It is held, That the warranty is a Bar 
o the Siſters, Carter's Rep 243. Fowle v. Dou- 
' 2. A Feeffment is made to |. S. and his Heirs, 
until ſuch Sums of Money be paid, and in Caſe Ml 
nn payment, a Reentry; the Money is not paid ; 
I. S. Levies a Fine, and 5 years paſs, the Feoffees 
enter not, whether the Fine be a Bar ? 

A man makes a Feoffment to one, and his 


| Heirs, Q#0u/q; ſach Sums be paid, and upon 
'8#. failure, the Feoffees to enter, &c. there is fai- 


lure, He levies a Fine, and Five years palſs,the 
Feofffees enter not, the Fine Bars, Carters 
Rep. 81,7 homaſon v. Mackworth. 
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3- Whether the delivery of @ Declaration in We 
ws upon the Lands, ca be Juch an Entry, | 
Claim as to avoid a Fine ? ; 1 - 
Upon the Tryal in Eje&ment, the title of 
the Plaintiff Leflor to be, by a Remainder li». 
mited to him for Life, upon divers other Es 


o 
& 


ſtates, and that there was a Fine Levied and: 
Proclamations paſled ; but he within the 5 
ears after his Title accrued, ſent two per» 
ons to deliver Declarations upon the Land, 
as'is the courſe upon Ejetments brought; 
The Court refolved,that this was no Entry or 
claim to avoid the Fine, he having given no + 
expreſs Authority to the purpoſe, and the 
Confeflion of Leaſe, Entry and Oulter ſhould 
not prejudice him in this reſpeR, YVentris 1. pt. 
42. Clerk v. "_—_ and others, See 1 pt. Ou. 
31-p. 69. Supra obſerv. 26. | 
4- Whether a Fine can be avoided for part, ani 
can ſtand good for the Reſidue ? 
 Vawaſor laid ; If I levy a Fine of certain 
Land, whereof parcel is guildable, and parcel 
Ancient Demeſne; And as to that, which is 
Ancient Demeſn, the Lord may reverſe the 
Fine, by a Writ of Diſceit, yet the Fine ſhall 
ſtand good for the Reſidue, and a mark ſhall 
be made upon the Fine in the nature of a 


. Cancellation of that, which is Ancient De- 


meſn, and the Record ſhall ſtand for the Re- 
mainder, Kelweys Rep. fe 43+ @. b. * 

5. Licence ro Levy a Fine of @ Retry, and it 
is levied of a Meſſuage, whether this be good,” upeu 
the Conuſces Averment that the Houſe was per 
oel of the Reftory ? 


The 


at 


* The Queen granted, Licence to oneto le- 
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of Land, and 10 Acres of Paſture, cum 


 ſertinentijs in C. and the Firie was levied of 

-@& Houſe, 20 Acresof Land, and +o Acres of 

Paſture cum pertinemijs in C: Proceſs was a- 

warded againſt the Conuſee, to the inte 

the Fine did not purſue the Licence ; ys 
it was held by the Court, that if the Conuſee 
will Averr, that the Houſe was parcel of 
| the Rectory, he ſhall be Diſcharged, Savi/'s 
* BN Rep. n. 37. f. 14. 
6. Where and how a Fine levied by a Femt 
Covert ſhall be ſet aſide, and where the Commiſ- 
r, who took it may be Fined * . 
Herbert Perrot, having Married a Wife, that 
had an Inheritance of a confiderable value, 
ails upon her (while ſhe was but of the 
ge of 20 years,) to levy a Fine upon which 
the uſe was declared to him and her, and 
the Heirs of their two Bodies. This was ta- 
ken in the Country; upon a Dedimus poteſta- 

' tem, by Sir Herbert Perrot his Father, and 
ahother ; after which the Wife died with- 
out Iffue, but had Hue at the time of the 
Fine. 

# It was moved if Court, that this Fine 
tmghe be fe aſide, and a Fine impoſed upon 
the Commiſfioners, for the undue practice, 
and taking a Fine of one under Age burall 
the Judges agreed, that they could not med- 
dle with the Fine; but if the Wife had been 

Aive, and ftill under Age, they might bring 

her in by Habeas Corpus, and inſp2t her, 

and ſet afide the Fine upon a motion, for 

Ferhaps the Husband would not fuffer the 

F 2 bringing; 
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- bringing, or proceegjng-in a Writ of Er 


rot. 


the cenſures of it, as Attorneys, &c. But they 
* held, chat they had no power to Fine Par 


ties for a Miſdemeanor, in them. 


North Chief Juſtice, and Windbam, would 
have Fined Sir Herbert Perrot, for taking a 
Fine of one under Age; but Arkins and 
Scroggs diflented, becauſe ic did not appear, 
that Sir H. P. did know ſhe was under Age, 
and.it could not be diſcovered by the view; 


ſhe being 29 years of Age, Ventris 2 pt. fe 30. 


Herbert, Perrots Caſe, vid. Learning in Warcomb 

and Caroll's Caſe, Co. lib. 12. f, 124. Dyer 

f- 220. b. Daliſon's Rep. f. 56. pl. 32. 
7. To what uſe a Fine ſhall be, where there 


are two or three Declarations of the uſes made? 


It was agreed by che Court, that if I by 
Indenture Covenant to levy a Fine to A. B. 
and C. with R. C. to the uſe of the ſaid R.C. 
and his Heirs; and after he Covenants with 
the ſaid R. C. to levy a Fine to the ſaid per: 
fons to other uſes, or Covenants, with ano- 
ther perſon, to levy a Fine to the ſame per- 
fons to ocher uſes, which are contained in the 
ſame Firſt Indenture, that in theſe Caſes, if 
it be intended by levying a Fine,. to the uſes 


mentioned in the latter Indenture, that the 


ſaid Fine' ſhall be to che uſes in the laſt In- 
denture ; bur if it was to the uſes contained 


in the former Indeancure, them: ic ſhall be. to . 
thoſe 


The Court were of Opinion, that if" 
Commiſlioner to take a Fine, does Execute : 
it corruptly, he may be Fined by the Court 
for in relation to the Fine, (which is the pros 
per buſineſs of chis' Court) ſhe is ſubje& to. 


a 


1 
. 
= 

4 


, 
c 


Part IT. Guide to the Covepancer. 
thoſe uſes; and in this Caſe ic may be aver- 
"Fred, to which of che uſes of both Indentures 
"2 the Fine was levied ; For the firſt Indenture 
-B doth not bind the Lahd,until the Fine be levi- 
-B &, and upon the Indentures it ſtands indiffe- 
rent, upon what uſes the Fine was levied, 
Anderſon 2 pt. n. 23. f. 46, 47. 
8. A Bbril, "for the Arrears of @ Rent- 
.tharge in Fee after the Grantee bad Charged bis 
_=_ by @ Fine Levied by himſelf, whuher 
"A Grantee of a Rent-Charge in Fee, the 
Rent is in Arrear, the Grantee levies a Fine 
to the uſe of himſelf, and his Wife in Tail, 
and after diſtreins for the Arrears of Rent, 
| before the Fine Levied 3 the Plaintiff ſhows all 
this in Bar to the Avowry for his Rent, and 
upon this the Defendant demurred. Vaughan 
Chief Juſtice 3 the diſtreſs is well taken. For 
- | heſaid, 1. It would be a great inconveni- 
'F ence to Grantees, if the Arrears ſhould be 
 loit by the Fine, for upon every Marriage 
, 'F Settlement the Caſe happeneth, 2. It was nor 
,- | the intention of the Grantee,to deſtroy it,nei- 
| | ther had the Tenant any reaſon to expect it, 
| 4+ And it is very Equitable, and of public 
convenience, that men ſhould be aided in 
the recovery of their Duties; and it may be 
| | in time of Contagion or War, and the like, 
| | that their Rents cannot be gotten, Jones's 
; 
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Rep. f. 2. Witherbead v. Harriſon. 

9. A Fine is Levied by B. of the Manor of 
Dale, and C. has another Manor within the ſame 
County, upon a Scire faCias, brought againſt C. 
to Execute the Fine of bis Manor ; how muſt C. 


plead? 
F 3 A 
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A Fine is Levied .of the. Manor of Dole, ' 


and I have another Manor within the ſame 


againſt me, to Execute the Fine of my Mx 


nor, if I plead, nieat Compriſe pn 
may well 


will be found againſt me : But 
ſay, that there are two Manors of Dale, with- 
in the ſame County, that is to ſay, one 


called Eaſt Dale, and the other Weſt Dale, 


and that the Fine was Levied of Weſt Dale, 
Sans ceo, that my Manor of Eaft Dale, way 


compriſed within the Fine, &c. and this was . 


adjudged between the Lord Brook, and the 
Lord Latimer, Kelwey's Rep. fe 49. 4. 

IO.: Baron and Feme in Tail, Remainder in 
Fee to the Right Heirs of the Baron ; the Baron 
= Levies a Fine > whether the Iſſue in Tail be 
bound by the Statute of 32. H. 8. C. 36. 

Land is given to Baron and Feme in Tail, 
the Remainder to the right Heirs of the Ba- 
ronz The Baron alone Levies a Fine, and 
the Proclamations made, the Baron dies, and 
the Feme dies 'alſo 3 if the Heir ſhall have a 
Formedon, becauſe the Feme might have en- 


tred 3 and the Opinion of all the Juſtices 


was, that the Heir in this Caſe ſhall be bound, 
for he cannot claim but by the Gift in Tail, 
and that he cannot do now, for when he 
makes his Conveyance, he makes himſelf 
Heir as well by the Father, as by the Mo- 
ther,and of this he is eſtopped to make by the 


Fine, Caſe Reported by Daliſon 3 Anno 5 Eliz. 


| 11. A Dsſſeiſor f Lands in three Vills, Levies 
4 Fine, with Proclamations of the Lands in one 
of the Vills, to another in Fee , aud within the 


5 years next enſuing, the Diſſeizee emers _— 
Lanas 
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County, and after a Scire facies is brought” 
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nw in the other two Vills only, being mn rhe 


k | Poſſeſſion of the Diſſeiſor, in the name of all the 


| in the three Vills, whether this Entry 
gains to bim the Land in the third Vill? 

Ie was adjudged, that this Entry,- did not 
pain to the Diffeiſce the Land in the third 

ill, of which the Fine' was Levied, with- 
out an Actual entry into itz becauſe the 
Canuſee was in, by Title, Caſe Reported by 
Bendloe, Mich. 14, and 15. Eliz. Rot. 1458. 

I2. A Feme Sole ſeiſed of Lands in Tail, 
takes Flusband, and ſhe and ber Husband levy a 
Fine thereof in Fee, and the Conuſce renders 
the ſame Land again to the Baron and Feme in 


Tail ſpecial, the Remainder to the right Heirs of ' 


the Wife in Fee, and they have Iſſue a Son, 


and the Baron dies, and the” Feme takes ano. 


ther Husband, and they lewy a Fine of the ſaid 
Lands to. a Stranger in fee, whether the Son 
may enter for a Forfeiture by the Statute,of 11 
H, 7. C. 20. 

It was adjudged, that this Entry was not 
 Lawful, for this Land was not by the firft 
Fine the Inheritance, nor purchaſe of the 
former Husband, Caſe reported by Bendloe, 
Paſch. 16 Eliz. 

13. Whether a Writ of Error, by the Huzhand 
end Wife, within Age, ſhall reverſe a Fine levi- 
ed by them, againſt Both ? 

In the 31 Eliz. in the Kings Bench be- 
tween Charnock and Wrotheſly the Caſe was ; 
Husband and Wife levied a Fine of the Wifes 
land, and after, becauſe the Wite was within 
Age they brought a Writ of Error, to reverſe 
the Fine; if this Fine ſhould be reverſed as 
to.the Wife only, or againſt the Husband. 

F 4 And 
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And afeer a long Debate, It was reſolved, _ 
that it ſhould be againſt both for it is entire, 
and cannot be affirmed in part, and diſaffic- 
med in another part, Owen f. 21 Wright's Caſe, 
vid. Infra, Queſtion 20, | | 

14. Land was piven to A. for «4 Re- 
mainder 10 to B. for Life, the Remainder to one 
Braybrook in Fee, B. in Poſſeſuon levied a 
Fine to a Stranger Sur Conuſance de drott 


' Come ceo, Oo A. died ; If now Braybrook 


might enter for the Forfeiture was the Queſtion ? 

' It was agreed by the whole Court, that 
by that Fine, the remainder in Fee 'is not 
touched, or diſcontinued ; but becauſe B, had 
done as much as in him lay for the diſpo- 
ſing of the Fee Simple by the Fine, the ſame 
amounts to a Forfeiture, Leonard 1. pt. n. 51. 
Braybook's Caſe. 

15. Tenant for Life of - Land, leaſed parcel 
thereof 10 hold at Will, and being in paſeſſen 
of the Reſidue, Levied a Fine of the whole, the 
the Leſſor entved into the Land, which was 
let at Will in point of Forfeiture, in the name rh 


; bhe whole, whether this be a good entry for 1 


whole 2 

It was holden by the Court, that the ſame 
is a goodEntry for the whole but if che Dif 
ſeiſor Leaſeth ah ook part of the Land, 
wherein the Diſleiſin was committed, and 
the Ditleiſee afterwards enters into the Land, 
which containeth the poſſeſſion of the Diſlei- 
fee in the name of the whole, the ſame En- + 
ery ſhall not extend to the Land Leaſed, for 
therethe Leſſee is in by Title, but in the other 
Caſe not; for when Tenant for Life Leaſeth 


it at Will, and afterwards levies a Fine, che 


ſame 


Y Partil. Guide to the Conveyaneer. 
fame is a determination of the Will, Leo- 
nard 1 pt. n. 66, Potter and Stedall's Caſe. 
- "16, A Fine Levied by a Diſſeiſor ; and 8 
Stranger within 5 years, after Proclamations, 
enters. into the Right of the Diſſeiſee, without 
the privoity of the Diſſeiſee, whether this ſhall a- 
* wid the Bar of the Fine, Levied by the Diſſei{or? 
' Inan Epettione firme between Pollard and 
Lutterel, for Lands in H.' and L. upon the 
Title between the Lord Audeley, and Richard 
Audeley, it was agreed by the Chief Juſtices ; 
that it che Diſſeiſor levy a Fine with Piocla- 
- mations, according to the Statute of 4 H. 7. 
and a Stranger 5 years after the Proclama- 
tions enter in the Right of che Diſleiſee, 
wichout the. Privicy, or conſent of the Dit- 
ſeiſee that this ſhall not avo:d the Bar of 
"the Fine unleſs that he afſent co it within 5 
years 3 for the words of the Stacnte are 3 So 
that they purſue their Title, Claim or Intereſt by 
way of Action, or Lawful Entry within 5 years, 
&c., And that, which is done by another 
without their Aﬀent, is not a purſuing by 
them, according to the Inrenr of the Statute ; 
tor otherwiſe by ſuch means againſt the Will 
of the Diſſciſee, every Seranger may avoid 
ſuch a Fine, which was nor the intent of the 
Searute, for otherwiſe by ſuch means againſt 
Will of the Diſfeiſee, every ſtranger may a- 
yoid ſuch a Fine, which wa, not the intent 
of the Stature, Popham's Rep. 108. Pollard v. 
Lutterel, See l. pt. On 11. p.j60, 61. Tit. Fine. 
17. 4 Father Covenanted with one A. that 
in Conſideration of a Marritye to be bad, between 
the Son of the Covenantor, and the Daughter of 
A. that be before ſuch a day, would levy a Fine 
by . which 
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which 
Daughter in Tail, for ber Foynture ; the Fine © 
Levied accordingly to the uſes aforeſaid ; the Fq- 
ther dies, but-in the Fine no mention is made 
any Marriage had ; whether the Eftate Tail be 
well enough Executed in the Son and Daugh- 
ter ? 

The Court was clearly of Opinion, that 
notwithſtanding.the Marriage not accom- 
pliſhed, yet the Eſtate Tail was well enough 
Executed in the Son and Daughter, for the 
Fine without any conſideration doth car- 
ry the uſes; but without a Fine, ſuch a 
Conſideration would not raiſe ſuch an uſe, 
without accompliſhment of the Marriage, 
for the Conſideration Executed, ought to 
produce the uſe ; but in this Caſe the uſes are 
perieced by the Fine ; and A. upon the mat- 
ter might have Covenant againſt the Father, 
to have the Fine before the Marriage, Leo- 
ard 1 pt. n. 188, Stephens's Caſe. | 

18. Whether @ Fine may be reverſed as to one, © 
and ſtand good againſt gnother ? 

A Cale was, that the Husband and Wife 
Levied a Fine, the Husband died, the Wite 
being within. Age, the Wile took another 
Husband, and they brought a Writ of Er- 
rour, and the Wife by in{pe&ion adjudged 
within Age, the Fine was reverſed as to the 
Wife, and her Heirs, Leonard I pr. n. 157. vis. 
Supra Queſtion 15. 

19. Tenant in Tail, Remainder in Tail ; Te 


. nant in Tail in poſſeſſion, makes a Leaſe for three 


Lives, according toghe Stat. 32 H. 8: and after- 
ward dieth without Iſſue, he in the Remainder be- 


fore any Entry, Leties a Fine, whether the Fine be 
good, le 


ſhould be to the uſes of the ſaid Sou ang 
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- It was the Opinion of the whole Court, 
that this Fine is good, far by the Death of 
Tenant in Tail without Iſſue, the Freehold 
is veſted in him in Remainder in Tail, Les- 
pard 1 pt, nn. 361. 

20. Husband and Wife Seiſed of Lands in the 
Right of bis Wife, the Hushand alone makes a 
Leaſe by Parol, for years ;, afterwards the Hus- 
hand and Wife Levy a Fine, and then the Hus 
bard and Wife both die, whether this Leaſe can be 
avoided by the Conuſee ? 

- It was holden clearly by the Court that the 
Conuſee of the Fine, ſhould avoid the Leaſe, 
Leoward 1 part n. 332. Harvey and Thomas 
Caſe, and 4 part n. 5. Harvey and Thomas's 

& 

21. A map by Deed, during the Coverture, 
makes a Foynture to his Wife, afterwards the 
Husband and Wife joyn in a Fine of bis Land, the 
Husband dies, whether the Wife ſhall have Dow- 
er or met?  \ 

It was agreed by the Court, that if a man 


, make a Joynture, by Deedunto his Wiſe, du- 


ring the Coverture, and afterwards of this 
ſame Land, the Husband and. Wife do Le- 
vy a Fine, yet clearly this ſhall be no Barr 
to her, from bringing her Writ of Dower, 
but that ſhe may well have this, after the 


| | Death of her Husband, Bulffrode 1 part f. 


172. . | 
; 2. Tenant for Life, Bargained and Sold bis 
Lands to A. and his Heirs, and afterward levied 
« Fine to thi Bargainee, Sur conuſance de droit 
came Ceo, &c. whether this be @ Forfeiture com- 
mitted by the Bargainee ? 
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- Tt was holden, that it was a Forfeiture 
committed by the Bargainee,' not by the 


Bargainor, who at' the time of the Fine le. 


vied had nothing to forfeit, Leonard 1 pr. n 
354+ h | 
23. A Remainder is limited in Tail to I. S. 
and the Heirs of his Body to begin after the death 
of Tenant for Life, whether a Fine be Levied by 
bim in Remainder, with Proclamations in the 
Life time of Tenant for Life, -can bar the Iſſue 
in Tail ? | 
It was adjudged, that the Eſtate Tail by 
that Fine was utterly barred, and Extim&, 
-—— x 3 pt. n. 276. Johnſon and Bellamit's 

Caſe. | 

2.4. Error being brought for the Reverſal of 
a Fine, for want of Proclamations, whether if 
the Proclamations be Reverſed, the Fine ſhall re- 
main a good Fine at the Common Law ? 

A Fine. was Levied with Proclamations 
according to the Statute of 4 H. 7. the Error 
aſſigned for to reverſe this Fine, was for that 
no Proclamation was made the firſt day. 
The whole Court was of Opinion, that this 
was an Error apparent, for to reverſe the 


Proclamations, but the Fine ſtill remains as 


a good Fine at the Common Law, and fo 
for this Error,the rule of Court was, to reverſe 
the Fine, as to'the Proclamations only, but 
the ſame ſtill to remain as to' the Fine, as a 
good Fine at the Common Law, Bulſtrode 
1 pt. f. 206. 

25. Whether the non-payment of the Poſt-fine, 
be a breagh of a Covenant for diſcharging In- 


cumbrances ? 
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A man Leviesa Fine of certain Lands, 


4 and after Covenants, that the Lands are diſ- 


charged of all As, Incumbrances (done by 
him) and in truth, the Poſt-Fine was not 
paid for the Covenant ; Dyer faid, thar it is 
clear, . that the Covenant is broken, for all 
the Lands. of him, that Levied the Fine, 
are Chargeable by the Poſt-Fine, and eſpeci- 
ally this Land, whereof the Fine was Levied, 
Daliſon's Rep. f. 78. pl. 11. 

26. If a Bargainee Levie @ Fine, and within 
Six Months, the Deed 1s inrolled, whether the 
Land ſhall paſs by the Fine ? 

Land was Bargained and Sold, the Bar- 
gainee Leyies a Fine, and afterwards within 
the Six Months, the Deed is inrolled ; it ſhall 
paſs by the Fine, and the Conuſge ſhall have 
the Land, for the enrolment ſhall relate to 
the time of the Bargain and Sale, Leonard 4 pr. 
n.18. Popham's Caſe. 

27. A man deviſed Socage Lands to his Bro- 
thers Sonin Tail, to have the ſame at his Age of 
' 25 years, Ind died, having a Daughter, the Ne- 
phew, after 21 years entred, nd Levied 4 
Fine, and then attained to the Age of 2.5 years, 
whether the Iſſue of the Deviſee was barred by 
the Fine ? 

It was the Opinion of the whole Court, 
that the Iflue of the Deviſezs was barred by 
this Fine, for che Heir in Tail, and che Heir 
in Fee, are all by che Statute of 4 H. 7. and 
1t was holden, that this was nor a Fine, which 
doth enure by way of Eſtoppel, but that it 
paſſeth the very Right, Leonard 3 pt. ». 
304 
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QO 28. Where, and in what Caſe is it, that pe | 
Fine ſhall be a Bar to a Woman int on. , ; 
ſhe having tzot purſued ber Claim within Five | 
ars ? I 
S ” In Dower againſt Fizz Hugh, who Pleaded 
in Bar a Fine with Proclamations and Five 
years paſſed, after the Death of the Husband, 
of whads Seifin ſhe demianded Dower. To 
which the Demandant ſaid, that within the 
Five years, after the death of her Husband, 
ſhe brought a Write of Dower againſt the 
now Tenant, and delivered the _ to the 
Sheriff, &-c. But did not ſhew that the Writ 
= rerurned, upon which the Tenant did 
rome in Law. It was holden by Periaw 
Juſtice, that the Fine 1s not avoided by ſuch 
rof Claim, for the words of the Statute 
are; (So that they purſue their Claim and Title 
by way of Attion, or Lawful entry within the 
Five years) but here the Demandant hath 
not purſued, &c. therefore ſhe ſhall not be 
retained by the ſaid Statute, Leonerd 3. pt. n 
296. Fitz, Huphs's Caſe. 
Q. 29. Husband and Wife are Donees in ſpecial 
Tail, the Husbend alone Levies a Fine of the 
| Land, whether the Iſſue (ball be barred ? 
$. Husband and Wife Donees in ſpecial Tail, 
the Husband Levied a Fine of the Lands ; 
in this Caſe it was holden, if the Proclama- 
tions paſs in his Life .time, or before the. 
Wife, by her entry had avoided the Fine, 
the Iſſue ſhould be barred ; otherwilc it the 
Husband had died, before Proclamation had 


palled, Leonard 4 pt. n. 41. 


30. 
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 . 39. Tenant in Tail, Remainder to the King, 
' Levied a Fine, had Iſſue and dies, whether the 


Tſine in Tail was barred? 


$ It was adjudged, that the Iſſue in Tail was - 
'Y. barred, and yetthe Remainder to the Queen 


was not diſcontinued ; for by the Fine an 


Y Eftate in Fee Simple, determinable upon the 


Eſtate in Tail paſſed to the Coguſee, Leo- 
nard 4. pt. n.108. Jackſon and Darcies Caſe. 

Jl. An infant bargaineth and ſelleth bis Land 
to another by Deed indented for a certain Sum of 
Money, and after within Age Levies a Fine to 
the Bargainee, Come ceo, que il ad de ſon 
done, whether he ſhall avoid the Indenture for 
non-ape until he bas reverſed the Fine by a W/rit 
of Error ? : 

It was held by all the Juſtices, that al- 
though the Indenture was void againſt the 
Infant, in reſpe& of the thing, that had paſ- 
ſed, yet the Deed indented was but voida- 
ble then, when the Fine was Levied upon it; 
- It made the Bargain irrecoverable, unleſs ic 
be reverſed by a Writ of Error 3 for the In- 
denture ſerves to declare the uſe, and diret 
the Fine, as the words of the Infant, Dali/on's 
« Rep. f. 47-pt. 6. 

32. Whether the Record of a Fine remaining 
with the Cuſtos Bzevium ſhall be amended, and 
made according to the Record, made and remain* 
ing with the Chirographer ? 

In a Formedon, the Tenant pleaded a 
Fine- with Proclamations; the Demandant 
replied, »u/ tiel Record, and the truth of the 
Caſe was, that the Record of the Fine, 


which remained with the Chirographer did . 


warrant the Plea 3 but that, which remained 
with 


79 


Q. 


\y 


with the Cuftos Brevium did not wararnt it, 
and both theſe Records were ſhewed to the” 
Court. And Rhodes Juſtice cited a Precedent” 
26 Eliz. where by the Advice of all the Jaſti- 
ces of England, where ſuch Records differ, 
the Record remaining with the Cuſtos Bri» i] * 
vium was amended, and made according to © 
the Reco, Remaining with the Chirogygas 
pher, which Windham conceſſit. And after» | 
wards the ſaid Precedent was ſhewed, in 
which was ſet down all the proceedings, itt 
the amending of it, and the Names of all the 
Juſtices, by whoſe dire&ion the Record was 
amended, were ſet dowa in it; and that the 

ſaid Precedent was written, and the amend- 
ment of the ſaid Record | ear by the 


| Commandment and Appointment of the Ju- 


Itices, in perpetuam Rei Memoriam. | 

And che Reaſon which induced the ſaid 
Juſtices, to make ſuch order is here written, 
becauſe they took it, that therNote remain- 
ing with the Chirographer, eff Principale Re+ ' 
cordum, Leonard 3 pt. 1. 23- 
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The Fonrth Conveyance by tay of 
Common Recovery. 


- -Recoveries are, where for- Aſſurances of 
Lands, the Parties do agree, that one ſhall be- ' 
gin an Action Real againſt the other, as 
ough he had good right to the Land, and 
the other ſhall not enter into defence again 
it , but alledge that he bought the Land of 
I. H. who had warranted unto him, and 
pray, that 7, H. may be called in, to defend 
the Title, which 7. H. is one of the Cryers 
of the Coramon Pleas, and is called the Com- 
mon voucher, This I, H. ſhall appear, and 
make as if he would defend ic, bur ſhall pray 
2 Day to be afligned him, at the day he ma- 


| keth default, and thereupon the Court is 


to give Judgment againſt him 3 which can- 


© hot befor him to loofe his Lands, becauſe he 


At. 


hath it not, but the party, that he had Sold 
It to, hath that who vouched him to warrant 


Therefore the Demandant, who hath no 

efence made againſt it, muſt have Judgmene 
to have the Land againſt him that he ſued, 
(who is called the Tenant,) and the Tenant 
1s to have Judgment againſt 7. H. to reco- 


ver in value ſo much Land of his, where in 


truth he hath none, 'nor never will. And b 
this device grounded upon the firid Princ:- 
les of Law, the firſt Tenant loſeth Land,and 
th nothing for it | it is by his own 


Agree- 


4 


Agreement for Aſſurarfceto him,that bought- 


it. Lord Bacon in his Tract, Intituled, The »ſe 
of rhe Law, &C. p. 51, 52. pr. 1639. 


I. Obſervations. 


1. A Common Recovery is not good, 


where the Vouchee is within Age, and ap- - 


pears by Attorney; and not by Guardian} 
and being dead, they in remainder may bring 


Error, and good, for it ſhall not be tried by | 
Inſpection, Cro. Elz. f. 739. pl. 13. Holland v. . 


Daunizey. | 
2. A Recovery of the Moyety of Land, is 

good for a third part, where he who ſuffered 

the recovery had but a third part of the 


Land Recovered, Cro. Car. f. 110. [ham v. 


Morrice. 

3. A Common Recovery is a Record, and 
when it is pleaded, it muſt be pleaded entire 
And fo of a Fine; but otherwilſc'it is in the 


Caſe of a Feoffment, Hobert's Rep. f. 14.Roll v. 


Oſborn. 

4- It a man convey Land to me, and my 
Heirs with warranty, and I ſuffer a Recove- 
ry, without vouching my Feoffar, to the 
uſe of my felf, and my Heires, yet I may 
vouch my Feoffor, as I might do before, fot 
this is my old Fee Simple, Hoberr*s Rep. f. 27 
Roll v. Oſborn. | 

5. Abby Lands diſcharged, quamdin in me 
vibus proprijs, are given in tail, and the Donee 
ſuffers a Recovery, which Bars the Revertt 
on 
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* I bn, yet he ſhall pay Tithes, Hobert's Rep. f. 
#43. Farmer v. Sherman. go 
. 6. If Baron and Feme be Teriants in Spe- 
vial Tail, and che Baron only. levy a Fine, 
and dies, the Feme upon Reentry is Tenant 
in Tail, and ſuffers a Recovery, which ſhall 
Bar the Reverſions, not the IHues in Tail, 
= the Conuſee himſelf, after her death, Ho- 

's Rep. f. 259. Duncombe v. Wingfield. 
oh Wihike? a Recovery 1s hat which 
Ceffuy que uſe in tail is vouched, and the De- 
mandant recovers, there this ſhall bind the 
Hue in Tail, By. Feoffments al uſes 56. in Fine. 

8. If Tenant in Tail, Reverſion to the 
King, ſuffer a Common Recovery, this ſhall 
bind him, and his Ifſue, but nor the King by 
the Common Law ; ſee now by the Statute, 
It does not bind the Iſſue, Br. Recovery in 
value 31. Br. Tail 41. in Fine; and Br. diſcontis 
Wance 32. 
9, Tenant for Life, the Remainder over, 
or Tenant in Tail, Remainder over, is im- 

by a Writ of Entry in the Poſt, and 

foucheth a Stranger, the Demandant re- 
covers againſt the Tenant, and the Tenanc 
over in value, this ſhall bind him in Remain- 
der, for the Recompence ſhall go to him, ig 
Remainder, Br. Recovery in value 28. 

10. A Recovery againſt Baron and Feme, 
' byWrie of Entry in the Poſt,where the Femz. 
& Tenant in Tail, and they vouch over, and 
fo the Demandant recovers againſt B. and F. 


. and they over in value, this ſhall bind the 
Tail, and the Heir of the Feme, Recovery in 
value 27. 
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11, Baron and Feme, who is an Infant, Þ 
ſuffers a Common Recovery by warrant of 
Attorney, thisis an Ecrour, Palmer's Rep. 245, 
Darcy v. Fackſon. Pr 4 
12. A Common Recovery, ſuppoſeth a} + 

Recompence in value to all perſons, who {| 
loſt the Eſtate by the Recovery, Sriles f. 
450. Pilkington v. Bagſhaw. wid. infra Ob 
erV. 16. 
þ 13. It is not Error in a Comman Recovery . 
becauſe the Summons bear Teſte Subſequent 
to the return of the Dedimus, Ray s Re. 
f. 60. Winne v. Loyd. 

14. It isno Error in a Common Recovery, | 
alchpugh it. doth noe appear, that there was 
not any warrant of Attorney for Appear- 
ance, Raymond f. To, 96. Winne v. Loyd. 

- 15, A Common Recovery at this day bars 

a Tenant in Fee Simple tho? there be no Te 
nant of the Freehold, Raymond's Rep. Murray 
v. Eyton, f. 323. 

16. The reaſon of a Bar in a Common 
Recovery,is the intended Recompence,there- 
fore if Tenant in Tail make a Feoffment in 
Fee, and the Feoffee ſuffer a Common Reco- 
very, this bars not the Eſtate Tail, becauſe 
the recompence cannot go to the Eſtate 
Tail; but if the Tenant in Tail be vouched, 
then it is a Bar, Raymond's Rep. f. 29. Plunke 
. V. Holmes. | 

17. An Eſtate Tail cannot be docket, net 
ther by Fine, or Recovery, where the Lands 
are of the Gift of the King, and the Re: 
verſion in the Crown 3 but if ſuch Rever 
ſion be granted our of the Crown, it may 
be deſtroyed by Fine, and Recor 

? 


6 "P art IT. Guide to the Coveyancer. 
| mond's Rep. 288. Murray v. Eyton, wid. Slipra 
| Obſe VU. 8. ; ; 


; \ 
t 


18. Since Common Recoveries have been 


4 Þ much in practice, and become che Com- 


FT mon aſſurance of Mens Eſtates, they have 
. been favourably conſtrued :- A Manor in Re- 


utation hath paſſed by the name of a 
Lace in a Recovery,Finch's Caſe, Co. Lib. 6. 
and Dormer's Caſe, Co. Lib. 5. And Com- 
mon Recoveries have been admitted-of an 
Advowſon, Ventris 2 part. Sir Johns Otwayes 
Caſe. 


"19. If Ceffuy que uſe for Term of Life, Le- 
 .vy a Fine with Proclamations, there none 
*-# bound to make an Entry, or Claim; for 


this is no more than a Grant of his own 
Eſtate, which he may Lawfully paſs and 
no Forfeiture ; the ſame Law it is for Te- 
nant for Term of Life in Poſſeflion 3 Que- 
re hence, if he Levy it in Fee; for then 


. it ſeems otherwiſe ; But it is to be noted, 


that in the Reign of H. 8. a Recovery was 


\ ſuffered by one Graſeley of the County of 
Suffolk, by the advice of Fitzh. Sergeant, 
- and others, and Graſelſey was only Ceſtuy 


que- uſe in Tail, and after Graſeley died with- 
out Ifſue, and his Brother recovered the 


. Land in Chancery, for at that time it was 
taken, that a Recovery againſt the Ceſtuy 


| que ſe, did not ſerve,but for Term of his own 

ife, wherefore it was nothing elſe but a 

- Grant only of his own Eſtate, Br. Feoff- 
ments al uſes 48, 


—» 20. If Feoffees ſeiſed to the uſe of an 
+» Eſtate Tail, or other uſe, are impleaded 


G 3 and 
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and, ſuffer a Common Recovery to be had 
againſt them, upon a Bargain ; this ſhall 
bind the Feoffees, and their Heirs, and Ce 
ftuy que uſe, and his Heirs ; where the buyer, 
or Recoveror had no notice of the ficlt_ 
uſe; and by Firzb. this ſhall bind, altho' 
they have had notice of the ſaid uſe; 
for the Feoffees have in themſelves the 
Fee ' Simple veſted. Feoffments al uſes 56. 
21, If a Common Recovery be Errone- 
ous, and after a Fine is Levied, this will 
Bar the Error, Rolls 1 pr. f. 30. Hollandy. 
Lee. - ES <4 
" 22. A Fine, and Five years ſhall bar 
a Wric of Error brought for the Rever- 
ſing an Erroneous Recovery, Rolls 1 part f, 
37- Benfield v. Bertlamew. s $ 


Pg 


_ 
; 4 


Parr IT. Guide to-the Conveyancer. 


IL Queſtions with their Reſolutions. 


I. A man recovers in a Writ of Entry in th+ 
Poſt, againſt Tenant in Tail, upon voucher and 


Recovery in walue againſt W. the Common wou- 


hee, and before Execution Sued, the Tenant in 


Tail dies, and his Iſſue Enters, whether the 
Recoveror may enter upon the Iſſue in Tail, or 
not ? 

It was the Opinion of Firz Herbert and 
Baldwin, that he may well enter upon the 
Iſſue in Tail ; for the Iſſue cannot Falſify 
this Recovery, by reaſon of the Recovery 
= value, Trin. 28. H. 8. Dyer f. 35. a. pl. 
28, 

2. Wheth:r a Common Recovery againſ# an 
Infant, be as a Common Aſſurance, not to burt 
him ? 
By Coke Chief Juſtice, and his Compa- 
nions it was refolved, that a Common Re- 
covery againſt an Infant was but as a Com- 
mon Aſſurance, upon which an uſe may be 


. averred; and a forfeiture of an Eſtate for 


Lite, and this not to bind, or hurt him. Bulſ, 
2. pt. f. 235 | 

3. A. being Seiſed of the Manor of S. in O, 
and of divers other Lands in O. ſuffered a Com- 
mon' Recovery of the whole, and by Indenture, ex- 


* preſſed the Uſes in this manner, Viz. Of all his 


Lauds and Tenements in O. to the uſe of bis Wife 
for Life, the Remainder over, &c. And of the 
Manor of S, to the uſe of bis youngeſt Son in Tail, 

G 4 whetber 
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wheiber the Wife ſhall have any thing in the Ma- 
wr of S. nO2 

le was the Opinion of the whole Court, 
that altho* the Manor of S. was in O. yet 
the Wife ſhall have nothing therein; for the 
incent of the party was, that the Son ſhould 
have the ſame, and his Wife the Reſidue, and 
accordingly Jud ment was given, Leone 2. pt. 
z. 61. Carter 's Cafe 

4. A man made a Ferſfment in » Fee, to the uſe 


of himſelf for Life, and then to the uſe of or El- 


deft Son in Tail, and afterwards to the uſe of 
his ' right Heirs, not having at the time of the 


Feoff ment 'any Son 3 afterward he ſuffered 4 | 


Common Recovery, had Iſſue a Son,who died in the 


Life of his Father, having Iſſue a Son, and then 


be bimſclf died ; whether the Son, and the Heir 
of the Son can. avoid this Recovery by the Statute 
of 32 H. 8. 

It was holden in this Caſe, that the Son 
and Heir of the Son, ſhould not avoid this 
Recovery by the Statute of 32 H.8, for there 
was not any Remainder in him at the time 
of che Recovery had, but the Remainder 


then .-was in Abeyance; for then the Son 


was not born, and the words of the ſaid Sta- 
tute are, That ſuch Recovery ſhall be woid, a- 
ainſt ſuch Perſon, to whom the Reverſion, Or 
Remainder ſhall chen appertain, 4. e. at the 
eime of the Recovery. And it was ſaid, that 
if Lands be.given to E. for Life, the Remain- 
der to B. in Tail, the Remainder toC. in Fee. 
B. dyeth his, Wife with Child with a Son; a 
Recovery is had againſt E. with the Afſent of 
C. and chen the Son is born, he ſhall not be hel- 


ped 
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ped by the Statute aforeſaid 3 for that the Re- 
mainder man was not in Eſle atthe time of 
the recovery, Leon. 3 pt. n. 193. | 

 $.A Rewerſioner [uffereth a Common Recove- 
rie to wſes, whether his Heir can plead, that the 


Fatber had not any thing at the time of the Re- 


covery ? 

It was agreed, that if he in Reverſion ſuf- 
fereth a Recovery to uſes, his Heir cannot 
plead, that his Father had nor any thing ar 
the time of the Recovery, for he is Eſtopped 
to ſay, that his Father was not Tenant co the 
Precipe ; and theretore jc is a goqd Recove- 
ry againſt him by way of Eſtoppel, Leon. 4. 
pt. 11. 373. Duke and Smith's Caſe. 

6. Whether there be @ Diverſiry between a Re- 
covery to the uſe of Covenants and Agreements 
Indentures ; and a Recvoery 10 any uſe in the In- 
dentures, and what is it ? 

It Covenants and agreements are contain- 
ed in Indencures, and not uſes, and ir is co- 
venanted by theſe Indentures, that A. ſhall 
recover againſt B. his Land jn D. co the uſe 
of the recoveror, and his Heirs, and to the 
uſes of Covenants and Agreements in the 
Indentures, there it he recover, the Recoveiy 
ſhall be to the uſe of the Recoveror, and his 
Heirs, and not to the nſes ot Covenants and 
Agreements in.the Indenture, where no uſes 
are in the Indenture ; but e contra, if uſes are 
contained in the Indenture, and it is Cove- 
nanted, thar A. recover to the uſe of 4. and 
his Heirs, and to the uſes in the Indenture, 
there the recovery ſhall go accordingly and 
ſhall be Executed by the Statute of 27 H. & 
Br. Feoffments al uſes 58. 
| 7. Te 
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7. Tenant for Life, Remainder over- in. Tajl, 
Tenant for Life is impleaded, and” wouches him in 
Remainder, who wouches over one, that has the 
Title of Formedon, and ſo the Recovery paſſes by 
woucher, whether the Iſſue of him, that hath 
Title of Formedon can bring his Formedon, and 
recover againſt the Tenant er Life? 

It is held,that where Tenane for Life is, the 
Remainder over in Tail, and Tenant for life 
is impleaded, and voucheth him in remain- 
der, who vouches over one, that has the Ti- 
tle of Formedon, and ſo the recovery paſleth 
by voucher, there the Iſſue of him that has 
the Title of Formedon, may bring his For- 
medon and recover againſt the Tenant for 
Life, for the Recompence ſuppoſed, goes not 
to the Tenant tor Lite, and therefore he may 
recover; far his Anceſtor did warrant only 
the remainder, and not the Eſtate for Term 
of Life; wherefore the Tenant for Life can- 
not bind him by the recovery, for he did, 
not warrant to him, and -therefore in ſuch a 
Caſe, the ſure way is .to make Tenant for 
Life, to pray it Aid of him in remainder, 
and both to' joyn and vouch, him that has 
the Title of Formedon, and fo to pals the 


recovery, for there the recompence will go 


to both of them, Br. Recovery on value, 30. 

8. If a Common Recovery be to I at the 
Bar, and the Tenant is ready at the Bar, and 
voucheth to Warranty ,. A. for whom be is rea- 
dy at the Bar to. appear for the Vouchee 7 
bis Warrant of Attorney, whether in this Caſe 
the Vouchee can appear by Attorney ? 

It was holden, that the Appearance is meer- 


ly void 3 for in ſuch caſe the Vouchee ought 
0 
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to- appear In propria perſona, becauſe without 
+ 606k GA. Rs AE Ifluerh, :and 
the ſame is entred upon the Roll, there may 
the Vouchee at the return appear in perſon, 
or by Attorney, at his Election 3 and this was 
the cleer Opinion of all the Juſtices, and 
alſo of the Preignorbaries, Leonard 1 part n. 104. 

9. A« Tenant for Life, the Remainder to the uſe 
of B. in Tail, Remainder to C. in Tail, the Re- 
mainder to the right Heirs of D. provided that 
A. ſhall bave power to make, Leaſes for years, 
to commence after the death of B. without Iſſue, 
whether B. can bar this Leaſe by a Common Re- 
covery ? 

Hales Chief Juftice held, that B. may bar 
this Leaſe by a Comman Recovery, altho' 
this ariſe precedent to the Eſtate Tail, be- 
cauſe it is in continuance of the Eſtate of 
B. Raymund's Rep. 236. Benſon v. Hodſon. 

' 10. Indentgres guiding the uſes of a Recove+ 
ry, of which the Seals were broken off by an Ac- 
cident, whether allowable for good? 

An Indencure mads to guide the uſes of a 
Recovery Subſequent, bur the Seals were 
torn from the Deed; but becauſe this was 
done by a petit Garſoon as it was proved, 
and the Seals were annexed, and compared 
alſo, the Razures of the parts agreed ; it was 
admitted . as well to guide thoſe ules, as if it 
had been Perfet. Latch's Rep 226: Anony- 
Mus. 

11, One makes a gift. in Tail, and reſerves a 
Rent to him, and his Heirs, the Tenant in Tail 
makes two, to be Tenants of the Freehold of the 
Land ſo groen, againſt whom a Pracipe was 
broug ht 1 bey vouch the Tenant in Tail, who wa 
chet 
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ebeth over the common Vouchee, and ſo a Recoves 
ry is paſſed ; after which he who has intereſt in 
the Reverſion and Rent, before the Recovery had 
diftreins, upon which a Replevin is broug bt 3 whe- 


ther the Rent contingyes after the Recovery ? 


It was ſaid that the Rent was not taken a- 
way, or deſtroyed by the Recovery ; for the 
Rent iſſues out of the Land in Tail, and con- 
tinues during that Eſtate 3 and the Court 
held, that the Rent was not determined, nor 
taken away, Anderſon 2 pt. n. 92. f. 170. wid. 
I pt. Qu. 33. þ- 97- | . 

12. What ſhall be good to ftop a Common Reco- 


very : 
Sir Thomas Gower had upon a Commiſlion, 


made an Attorney, in order to fuffer a Com- 


mon Recovery «this Term (Sc. Mich. 1 W. 
and M.'in Co. B.) which was done the laſt 
Aflizes at York. And the Court was moved 
in behalf of the Heir in Tail, to ſtop the 
paſſing of the Common Recovery, and eve. 
ral Afdavits were produced to fatisfie the 
Court, that Sir Thomas Gower (ſince the ſaid 
Ailizes) dyed in Treland, and the Court being 
ſatisfied of the Truth thereof, did ſtay the 
paſſing ofthe Recovery 3and ſaid, if it ſhould 
paſs it would be Erroneous, Yentris 2 pr. 90. 
Sir Thomas Gower's Caſe. 

I}. In what Caſe a Common Recovery may be 
aided by the Court of Common Pleas, upon a Writ 
of Error brought ? 

A Common Recovery was ſuffered, and 
the Writ of Entry was not filed, and upon 
this a Writ of Error was brought ; and Hitch- 
am moved, that it may be examined, whether 
any Writ was filed, qr not. But the Low 

; eny- 
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- Adenyedit; Bur if it can appear by Record, 
"that a Writ was filed, then they will conſider, 
» whether a new one ſhall be Filed or not. 

And they ſaid, that if a Recovery be exem- 

plified by the Statute of 23 Elig. cap. 3. al- 

though any part thereof be loſt, yer it is aid- 
» Littleton's Rep. f: 299. Tit Common Reco- 
VET). 
ok Tenant in Tail diſcontinues, and takes 
back another Eſt ate, and ſuffers a Recovery 
Voucher, and recovers over in value, and dies, 
whether this Recovery can bar the [ſue in Tail? 
Tris held, that if Tenant in Tail makes a 

diſcontinuance, and takes back another E- 
. ſtateto himſelf, and then ſuffers a recovery 

to be had, upon voucher, and recovers over 

in value, and dies, that this ſame Recovery 
ſhall be no Bar co the Iſſue in Tail 3 for the 
recompence ſhall go only in lieu of his Eſtate 
which the Tenant had at the time of the 

Recovery, which was another Eſtate, and 

not the firſt Eſtate Tail 3 and therefore che 

recompence ſhall not goin lieu of the former 
+Tail, whereof the Tenant was not Seiſed at 
the time of the recovery had, and ſono Bar ; 

but if Tenant in Tail diſcontinue, and a 

man recoversagaiaſt the diſcontinuee, and he 

vouches the Tenant inTail, and fo a Recove- 
'ry is had, this ſhall bind the Tail, forthe 
Voucher ſhall bind all Ticles, which the Vou- 
chee had in Right, or ocherwiſe, 12 E; 4. 15- 
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The Fifth Conveyance by way of Ex- | 
| F change. 


Littleton in his 'Tenures gives us this de+ 
ſcription of an Exchange; if there be two 
-- men, and: each of them is ſeifſed of one. 
Quantity of Land in one County, and the 
one . granteth his Land ro the other in Ex- 
change tor the Land, which the other hath, 
and-in like manner the other grantecth his 
Land to the firſt Grantor, in exchange for 
the Land, which the firft Grantor hath; In 
this Caſe each may enter into the others 
Land, fo. pur” in exchange, without any Live- 
ry of Seiſin. Lib. 1. c. 7. Sed. 62. 


I. Obſervations. 


1. In Exchange, both the Eſtates muſt/be 
equal. Noy in His Treatife of the grounds of 


the Law, cap. 32. p. 62. 
2. The Equality in Lands according to Lit- 


zleton, is threefold, viz. 


T7. Equality in Valne. | 
. 2. Equalicy in quantity of Eftate, given 
and raken. , 

3. Equalicy in Qualicy, or manner of the 
Eltate given and taken. 


But 


E | But as Littleton faith, Equality in value of 
Lands in exchange is not requiſite, neither E- 


quality in the Quality, or Manner of Eſtate; 


but Equality of. the quantity of the Eftate 
is required ; for it one Willeth, and grants 
the other ſhall have his Land in Fee Tail, for 
.. che Land, which he hath of the Grant of 
the other in Fee Simple, alcho* the other a- 
gree to this, yet this exchange is void, be- 
cauſe the Eftates bg not equal in reſpe& of 
the quancity of the Eſtate. 

3. There muſt be cwo Grants, and in eve- 
ry Grant, mention mult be made of this 
word Exchange, Noy cap. 32.. Littleton Se&. 65, 
in fine, 15. E. 4 3.' Br. Exchange 12, and $5. 
19 E. 4-19 and 20. | 

4. It may be done without Livery of Sei- 


ſin, if it be in one Shire, or elſe it muſt be 


done by indencure, and by this word Ex- 
ebange, or elſe nothing paſſes without Livery 
of Seiſing, Noy cap 32. | 

5. Exchange importeth inthe Law, a Cons 
dition of Re-entry, and a warranty over, 
' and recompence of the other Land that was 
given in Exchange, Noy, cap. 32. 

6. Att Affignee cannot re-enter, nor vouch, 
bur rebate, Noy, cap- 32+ 
' 7. An Exchanger may reenter-:upon an 
A ee, Noy cap. 32. | 

res xls Totten defeated in part, is 
. Qefeated in the whole, and the-ſame Law 
is in partition. Noy cap. 32. Tit. exchange, 

9. A Husband may be Sciſed, 'in his De- 
meſh as of Fee abſolutely, yet the woman 
ſhall not be endowed, as ſhe ſhall not be 


endowed, both of the Land given in ex- 
change, 
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change, and of the Land taken in exchange, 
and yet the Husband was ſeiſed of bothy .. 
but ſhe may have her Ele&ion to be endow- = 
ed of which ſhe will, Coke in his Comment on 
Littleton. Se. 36. f. 31. b.6 E. 3. $0. fe mn B. 
149. { 

10. If I S. exchange Lands with T. K.. 
and I. S. entreth; but T. K.taketh a Wifo 
and diech before Entry, his Wife ſhall not 
haveDower of the Landg exchanged, Womans 
Lawyer, Lib. 2. Seb. 5. p. 93+ 

11. An Infant maketh an Exchange, and 
has nothing but ten Shillings for AY 
Shillings; yet if he agrees to it, at his fi 
Age, .it isa good exchange; 12 H. 4. 11, 21 
H. 6. 24, and 25. Br. Exchange 4- | 

12. If two exchange Land forLand, Sc. 
Twenty Acres for Twenty Acres, and one 
of them enters into one Acre of his fellow ex- 
changer, this ſhall diſſolve the entire ex- 
change ; but ir ſeems, that this is intended, 
where the party was within Age, or the like, 
for otherwiſe one cannot enter upon the 0- 
ther, 4 H. 7. 6. 

13. One Grants | Terram. pro Terra] this 
1s neither a Condition, nor Exchange, Sans 
parol exchange, Rolls 1 pr. f. 122. Hooper V. 
Andrews. 

14. Exchanges are made of ſuch things, 
and of ſuch Eftates, as may paſs by Live- 
ry of Seiſin, Perkins Se#. 244. Tit. Ex 
change. | 

Is. If the things exchanged are in the 
{ame County, the exchange is good in Law, 
without any Decd, Perkins Seb. 244. 


16, if 
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| 16, If the Lands, of which the exchange is 
made are in ſeveral Countries, then- the Ex- 
change muſt be by Deed indented, if the 
- Eſtate, which che parties cake by the Ex- 


+» change be of an Eftace of Freehold, or 


Inhericance, Perkins Se. 244: Tit. Exebanges, 
9 E..4 38. Br. Exchange 6, 

17. If the Eftate in the exchange be for 
years, then the Exchange is good, and ef- 
fe&tual wichout any Deed, notwithſtanding 
that the Lands of the one, which is taken 
in exchange, be in one County,- and the 
. Lands ot che other, which is taken in Ex- 
change, be in another County, Perkins Sed. 
244. | 
18. If an exchange be of a Reverſion, ic 
is not good, unleſs it be by Deed; and the 
lame . Law it is, of Seigniories, Rents, Ad- 
yowlons, arid the like, that lie in Grant, 
but otherwiſe it is in the Caſe of Parti- 
tion, for there the Heir is in by Deſcent 
from the Anceſtor, and as Heir, and not by 
Partition as a Purchaſer, 28 H, 6.2. 

19. I. S. is Seiſed of a Manor, to which he 
hath common Appendant, or Appurtenant ; 
and T, K. is Seiſed of a Manor, unto which 
he hath a Villein Regardant, and both. Ma- 
nors are in one County, and an exchange 
is made between them of the Manors, the 
Common ſhall paſs unto the one with the 
Manor, and the Villein unto the other with 
the Manor without Deed, Perkins Sed. 249. 

20. I. S. has an Office, unto which Land 
appertaineth, and T. K. has a Rent iſſuing 
out of the Land of a Stranger, and all the 
Landis in one —_ and the Office is = 
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be ofed, and exercized ih the fame Conn | 
7, and exchange thereof is taken betwixt 
them, it behooveth that'fuch an Exchange 
be by deed indented, 9 E- 4. 39. 
21. Annuities or fuch like, which charge ' 
the peffon only, af1d do not concern Lands 
or 'Tenements, cannot be exchanged for 
Lands, or Tenements, Co. Lit. f. 50. 6. 
22. It has been holden, that an exchange 
of Land for a Chamber is good in Law, 
9 E. 4. 238. aut 5 H. 7 9. - 
22. If Baron and Feme and others, maky 
an Exchange, fo that the part of the Feme 
its not equal, the Baron dies, the Wife occus 
pies her part ſhe ſhall be bound, but other- 
wiſe it is, if ſhe waives the Poſſeflion, and 
not occupy, 21 H. 6. 24, «td 25. Br. Ex 
change 4. 


24. An Exchahge is good, Maugre the 
things be not of the ſame nature as Land ' 
e 


for Rent, or Rent for Common, 19 E. 4 
19 and 20. Br. Exchange 5. 

25. An Exchange may be made between 
Spiritual and Temporal things, as a man'may 
give certain Land to a perfon and his Suc+ 
ceſſors, to be quit of Mortuaries, and Tithes, 
9 E. 4 19, and 20. Br, Exchange 5. 

26, No Exchange of Land can be cot 
plete arid perfed, till the Exchangers. have 
mutually entered into one anothers Lands3 
and then *tis perfeR, if the Eſtates be equal, 
9E. 4. Fo ; 

27. If a man exchangeth his Manor in 
pofſeffion with 7, 8. for ithe Manor of M 
which he fhall have after the Death of his 
Father, this is a void Exchange, 9 E. 4. 35 Bro 
Exchange 6, 2% 
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J 28. Anexchange is made in Fee bewixt 
two perſons of a Manor, whereof one Moy- 
ery is Tail, and the other Moyety, is Fee 
Simple Land, for another Manor, Tenant 
tn Tail dies, and the Tſſue in Tail diſagrees 
eo the Exchange, and enters into the whole, 
this is now a void exchange in all, 13 E. 
, = | | 
29. A permutation between two Parſons 
is void, if one of them . does reſign, after the 
other is Dead; contrariwiſe it is between 
two Gardeins that have a Common Seal, and 
fnake a Change by Deed ſub Communi Sigillo, 
29. 4.9. | | 
' 130. If a perfe& Exchange be made be- 
tween two, ſeiſed in Fee, there if one enters 
tpon his Land, pat in Exchange, yet the 0- 
ther may not likewiſe enter into that, which 
was his Land, but he muſt bring an Aflize 
agdinft the other ; for that it is a thing exe- 
cured and not Executory, 15 E. 4. 3. 

31; If one be ſeiſed (upon an Exchange) 

y a defeaſible Title, by which he that has 
Title enters, or recovers, there the other may 
Eeniter in his firſt Eſtate; ſo where one has 

Fee and the other Fee Tail, or ſeifed in Fure 
| #xoris, &c. 15 E. 4. 3. DL: 

- 32. Baron and Feme ſeiſed in jure wuxoris; 
make an exchange, the Baron dies, and che 
Feme agrees'to' the exchange, ſhe ſhall be 
bound by it; and fo when Tenant in Tail 
makes an exchange and dies, and the Iſſue 
dprees to the exchange, as by entring into 
the Land taken in exchange, or the like, he, 
is bound for ever; but yet it ſeems, that if 
the makes an exchange without 

FH 2 his 
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his Wife, there ſhe ſhall ,not be bound by Þ 
the Entry or Agreement, no more than J 
the Acceptance of Rent upon a Leaſe made Y: 
by the Baron alone, for thoſe things are vaid 
againſt her, where ſhe. is not party, and 'N 
voydable, where ſhe is a party, 9 H. 6. 
52. 


% 


"II. Queſtions with their Reſolutions. 


I. An Exchange is taken betwixt two per” 
ſons, of two Acres of Land by def, and in the 
Habendum, a Recital mentioned, that every one 
ſhall have the Acre put in Exchange, with 6 
ther Acres, to have in Excambium prediR.” 
which were not in the Premiſſes of the Deed, whe- 
ther theſe words will nullifie, or make woid the 
Exchange according to the Premiſſes ? 

It Anſwered, that notwithſtanding that 
exchange be taken between two Men, or 
berween ewo ſingle Women of two Acres of 
Land by Deed, and in the Habendum of the + 
ſame Deed it is recited, that every one ſhall 
have the ſaid Acre put in Exchange, with 
divers other Acres, to have in Excambium 
predi#. Which werenot recited in the pre- 
miſſes of the Deed. Theſe words ſhall not 
alter or make void the Exchange recited, 
and"rehearſed in the Premiſſes of the Deed, 
Perkins Set. 251. Tit. Exchanges. 

2. 4n Exchange is made by paroll, between 
two men m Fee, of two Acres of Land, both 
which are lying in one County, and before their 
Entry by force of the Exchange, Indentures wi 
ma 
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Y made between them of the ſame Acres in Fee ; 
without any mention of the word Exchange in 
the indentures, and no Livery of Seiſin is made 
of the Land, but either delivereth to other the 
Indentures as his Deed, and either entereth into 
others Land, contained in the "Indentures ; the 
Queſtion is what Eſtate theſe two perſons have in 
each others Land ? 

Ie is held, that either of them holdeth the 
Land at the Will of the other, and ſhall not 
take the Land by force of the Exchange, for 
the Indenture doth conclude them ſo to 
claim - the Land, &c. but if Livery of Seifin 
had been made unto either of them, accor- 
ding to the Purport of the Indentures, then 
the indentures ſhall take as Feoffments, 1M. 
45 E. 3. 20 and Trin. 8 E. 3. 15. Perkins Se&. 
254 Tit. Exchanges. 

3. 1. N. being ſeiſed of Land to which TI.S. 

bath Right of Action, gives unto I. S. Tenements 
' #n Exchange for. a Releaſe of bis Right, whether 
this be a good Exchange or not ? 

It hath been held, that it I be Seiſed of 
Land to which 7. $. hath right of A&ion, 
and I give unto him Tenements m Exchange 
for a Releaſe of his Right, that it is a good 
Exchange, becauſe I may purchaſe ſuch re- 
leaſe for my Money, and by the ſame rea- 
fon I may give Lands or Tenements in ex- 
change for the ſame Releaſe, and alſo ; 
have equal right by the Releaſe unto th 
ERate, which I give, and it ſhall be a good 
advantage unto me to have it by Extin- 
guiſhmenr, as otherwiſe, 16 E. 3. Exch. 2. M. 
9 E.3.56. 
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4. A. diſſeiſes B. of bis Layd, B. the Diſſtiſas 


releaſeth his Right unto A. the Diſeiſor, in ex> | 


change for another piece of Land, whether 8 good 
exchange ? 570 

Tf Diſſeiſor and Diſſeiſee be, and the Dif 
ſciſee releaſeth his Right unto che Diſſeifor in 
exchange for anather Acre of Land, this iy 
adjudged a good Exchange, bur if the Dif: 
ſeiſee had granted his Right unto a Stranger 
who had nothing in the Land exchanged tot 
one Acre of Land, this -Exchange” had not 
been good, for the Stranger took noching by 
the Grant, 3 E: 4 20 Exchange 4. Perkins 
Sec. 271. | 

5- Difſeiſor and Diſſeiſce are of one Acre of 
Land, and the Diſſeiſor Exchangeth this ſame 
Acre of Land with the Diſſeiſee, for another 4- 
ere of Land whether this be @ good Exchange ? 
. It is adjudged, that this Exchange is not 


0c: unleſs it be by Deed indented, gr 


y Fine, &c. Perkins Sef. 27 3. Tit. Exchanges, 
6. If two men Exchange Land by Deed, or 
without Deed, and neither enter, whether they 
can make @ Revocation of this Exchange by Pg- 
roll ? © | 
If ewo Exchange Land, by Deed or with- 
out Deed, and neither enter, they may make 
a Revocation, or Diſlolution of the ſame Ex- 
change, by mutual conſent, fo it be by Deed, 
- not by Paroll, for as much as the makes 
g of an Exchange needeth no Deed, be- 
cauſe it is to be perfeted by Entry, 'which 
is a Ceremony notorious in the nature of a 
Livery 3 but it cannot be difſolved but by 
Deed, becauſe it diſchargeth that, which is 
but little, F.», Br. 36. 13 H. 7. 13, 14. Lord 
| 38 & Bacon 
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Bacon in- his Colle&ion of ſome principal 
Rules of the Laws of Exgland ; Reguls 20 p. 
72, Edit. 1639. 

7. Two men make Exchanging of two Agres 
Executed in Fee, one of them dyeth, his Son 
fakes a Wife, and entereth, and the other party 
being impleaded, voncheth the San, which ente- 
reth into warranty, ſo that the Tenant recqvereth 
in value the Acre, which he delivered in ex- 
change \ whether the Sons Wife ſhall be endqwed 
of this Acre ? 

If Father and Son be, and the Father is 
Seiſed in Fee of one Acre of Land, and 
exchangeth the ſame Acre for another 'Acre 
with a Stranger in Fee, and the Exchange 
1s Executed, and the Father Dyeth, and the 
Son takes a Wife, and enters into the Acre 
taken in Exchange by his Father, and the 
party to the Exchange, who Surviveth is 
1mpleaded of the Acre taken in Exchange 
by him, and Voucheth co Warranty the Son, 
wha entereth into the Warranty, and loſeth, 
&c. And the Dgmandant hath Execution a- 
gainſt che Tenant, and the Tenant over in 
yalue againſt the Youchee of che Acre, which 
the Tenant put in exchange unto the Fa- 
ther of the Vouchee, &c. and the Vouchee 
dyeth, his Wife ſhall not have Dower of this 
Acre putin Execution, becauſe that the Re- 
covery in value ſhall have relation unto the 
time of the Exchange made ; which was 
made before the Title of the Wife to the 
Dower, and ſo the poſſeflion of the Husband 
8% avoided by an Elder Title, befare the Mar- 
Tiage, 4 E. 3- 52. 5 E. 3. Dow. 129. Perkins 


4 SeF. 


Q 
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Set. 309: Tit. Dower, and the Womans Lawyer © 
8. I. S..and I.N. are infeoffed of one Acre of _ 
Land, to have and- to bold the [ame Acre to 
em, and to the you of. 1. N. and I. D. 
gives to them another Acre of Land to them in 
Fee in exchange for the ſame Acre, of which 
they are infooſs as aforeſaid ; whether this be a 
good Exchange jn Law, or not ?! 
© Tr is ſaid, that this is no good Exchange, 
but for the Moyety, which appertaineth to 
I. N, becauſe that he hath Fee in the Moy- 
etie of the Acre, whereof he was infeoffed, 
executed to ſuch intent, or to put and veſt 
the ſame in another perſon by Alienation, 
that is to ſay, by Feoffment, Exchange, &c. 
and as to the Moyety, which appertaineth 
to 7. S. the exchange is not good, becauſe. 
he departs but with the Freehold, &c. and 
he is to take a Fee Simple in the other Land, 
&c. But againſt this it may be ſaid, that the 
Exchange is good for all, becauſe that the 
Fee Simple of the whole Acre of I. S. and 
T..D. was in 7, D. &c, And when .S. and 
1. D. joyn in Exchange of the ſame Acre, 
the whole Acre with the Fee ſhall paſs to 
I. D. fo that he hath a Fee Simple Executed 
in the ſame Acre, and 7, 8. and I. N. have 
like Eſtate execuced in the Acre of Land, 
which 7. D, gave in Exchange unto them, 
as they had in the other Land, and fo the 
Eſtates of the parties 4n the Exchange are 
Equal. Andalfo it may be ſaid, 'that in the 
ſame Cafe the exchange is void in all, for it 
is argued before that the Exchange is = 
or 


- 
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for the Moyety unto the ſaid 7. S. And when 


it is void in part, it is void in all ; as to that 
it may be faid, that this Reaſon is to take 
effe&, where the Exchange is made of things 
which are entire, Perkins Setþ. 277, and 2768. 
T it. Exchanges, 

9. Ap Exchange is made in Fee of Lands in 
one County, betwixt two men by Paroll ; before an 
Entry, as to the point of Exchange either of the 
parties deliver Seiſin of the Land to the other, 
whether it ſhall take effe&} according to the Live- 
ry, or as an Exchange ? : 

It is ſaid, If an Exchange be made in Fee 
of Lands in one County, betwixt two men 
by word, and before their Entry, by force 
of the Exchange, either of them deliver 
Seiſin of the Land unto the other, ic takes 
effect according to the Livery of Seifin, and 
not as an exchange. Tamen Quere ; for where 
either enters into the other Land to take Li- 
very of Seiſfin, they are preſently Seifed by 
force of the Exchange, for the Entry of ei- 
ther of chem was Lawful in the others 
Land, which was exchanged by force of 
the Exchange ; fo that before Livery of Sei- 
ſin to them made, they were Seifed in Fee 
by force of the Exchange, and a man can- 
not take Livery of Seifin of Land, whereof 
he himſelf is Seiſed, &c. Bur if there were 
only a Speech betwixt them - of Exchange, 
but the Exchange was not made, then it 
ſhall be otherwiſe, Perkins $8. 255. 

10.. Speech is bad betwixt I. N. and I. S, for 
the making an Exchangeof Land, and to that 


eng, either of them levy a Fine unto the other of 


this Land, without any mention of Exchange in 
| the 


S, 
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the Fine, whether it ſhall take any effef# as an 
Exchange? | 

If Speech be betwixt two men to make' 
Exchange of certain Land, and either of 
them Levy a Fine unto the other of the 
ſame Land, of which the Speech was, with- 
out any word of Exchange in the Fine, 
it doth not take effe&t as an Exchange  be- 
cauſe there wanteth the word of Exchange: 
But it is ſaid, it isnot uſed to have words of 
Exchange in a Fine, Perkins Se&. 256. Tit, 
Exchanges. 

11. Lord and Tenant by Fealty, and 12 pence, 
the Lord doth exchange his Seigniorie with the 
Tenant for the Tenancy, and e converſo, by Deeg 
indented, whether ſuch an Exchange be good, or 
not ? 

Some fay, it is not good, becauſe that 
immediately, upon the delivery of the Deed, 
the Seigniory 15 extinguiſhed in the Tenan- 
cy, ſo as the Lord ſhall have the Tenancy, 
and the Tenant ſhall have nothing for thg 
Tenancy. But this Argument may be an- 
{wered in this manner, that is to fay, that 
the Lord granted his Seigniory unto the 
Tenant by Deed upon Condition ; and in 
the ſame Caſe, if the condition be broken, 
he ſhall have his Seigniory back again. And 
Tenant for Life may grant his Eſtate by 
Deed indented upon condition to his Leflor, 


 &#c. Inthe ſame manner itis of a Seignio- 


E 
comprehends in it a Condition, And 10 


ry granted in exchange; for every Exch 


ſhall it be of an Exchange by Deed indented 
of Land, and Rent iſſuing out of the ſame 
Land. Perkins Sef, 261. but if a Manor 

ar 


or Land be given unto me, and 1 in exchange 
' far the fame Manor, or Land grant unto 
my Donor a Rent, iſſaing que of the fame 
r, or Land. it is nat available to rake 
effe& as an Exchange, 9 E. 4. 21. and Per» 
kins Se, 262. Tit. Excbavpes. 

12, Three Acres of Land, to which an Advowe 
fow is appendant, are e b 


| iven in Exchang 
LN. ta LE. &. for 4 Chamkher affigned by 1 
foid 1. S. at the Eleion of I. N. and L. >. uf 
figns to Þ N. two Chembers, viz. An upper, 
aud a lower, end 1. N. chooſes to have the wp 
ger Chamber, avd enters therein, and |. S. en- 
ters into the Land ; whether this Exchange, 
u_ is wncertaiv © the beginning, be goed ins 
In a Quare Inpedit 4 an Exchange” was 
made, betwixt a Prior fciled of 3 Nees of 
Land, with an Advowſon appendant in Fee, 
with the Maſter - of E. for a Chamber of 
N. to be afligned by the Maſter, at his E- 
leRion; to the ſaid Prior, and his ſucceſſors 
in D. and the Maſter ſhews two Chambers 
to the Prior, Sc. an upper, and a lower 
Chamber, and he makes choice of the up- 
per, and. enters into it, and che other en- 
fred into the three Acres, and it was held, 
that the Exchange was good, notwithſtand- 
ing, thatir was uncertain in the Commence- 
ment, Sc. That the Prior was to have one 
Chamber of two, which ſhall be Afigned 
. to him by the Maſter, and fo the Cham- 
bers are not known, until the Maſter AC 
ſigns them, and the Prior makes an Ele&i- 
on of one of them : But when one of them 


8 Aﬀigned, and che other chooſes one, _ 
:Foik this 
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this renders the exchange good and per- 
fe&t. So ſhall it be, if I give my Manor. 
of Sele in Exchange to I. N. for his Ma-. 
nor of” Dale, or for his Manor of Dows ; 
and if Exchange be made betwixt me and 
I. N. viz. that after the Feaſt of Chriſtmas 
I. N. ſhall have my Manor of Dale'in Ex- 
change for his Manor of Sale, it is a good 
Exchange, and either of them* may enter 
into the others Manor, after the Feaſt of 
Chriſtmas ; but if I give unto 7. N?my Ma- 
nor of Dale in Exchange for his Manor 
of Sale, which he ſhall have after the death 
of his Father, by Deſcent, as Heir unto 
his. Father, and his Father be Living at the 
time of the Exchange it is adjudged a void 
Exchange, 9. E. 4- 3S. Br. Exchange 6, 
and Perkins Se. 264. 265. Tit. - Exchaw 


, ges- 
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. The Sixth Conveyance by way o 
| Releaſe. Y PS 


The Author of the Treatiſe, Inticuled 
Flets, gives this deſcription of a Releaſe 
Charta de quieta Clamantia eſt, ut Si petens pw 
re remi{erit, & quiet am clamavverit terram tenenti, 
quam idem- petens petijt, ut jus ſuum, Lib. 3. 
cap. 14. 7. 1, And by that moſt Excellent 
and Learned Expoſitor of the Law, name- 
ly, Noy, this fort of Conveyance (termed 
by Britton Chartre de quite Clamaunce cap. 39.) 
is defined thus; a Releaſe is the giving or 
diſcharging of a Right,” which a man hath, 
or claimeth againſt another, or out of, or 
in his Lands. His Tra& of the principal 
Grounds of the Law, cap. 37 p. 75: 


I. Obſervations. 


I. A Releaſe made by him chat at the 
time of the ConfeRion thereof, had no Right, 
is void in Law; If a Right accrues afcer- 
wards, unleſs it be wich warranty, and then 
it ſhall bar him of all Right, thac ſhall come 
to him, after the warranty made; and there- 
fore a Releaſe of the Heir in the Lite of 
his Anceſtor without a warranty ſhall not' 
be a Bar, after the Death of his. Anceſtor 

.11 H. 4. 33. Br. Releaſes. 10. Noy cap. 37+ 
of Releaſes. 19 H. 6. 62. 


2. A 
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2. A Releaſe made to him, that, at ths 
time of the Releaſe, had nothing . ia the 
Lands, is a nullity 5 it behoveth him to 
have a freehold, or a poſfſelhon, and privity ; 
and therefore if 1 Aifſeifor leaſeth Lands to 
I. N. for years, and the Diſſeiſee doth re- 
teaſe to the Termor all his Right, this -will | 
be void, for that it is bat a Chattel, and 
there warits Privicy, 409 £:; 3. 28. Br. Re- 
leaſes 92. 

3. A Releaſe made to a Leſſes for years. 
before his Entry, + tiull, and void for want 
of Poſſeffion, 15 H. 7. 14-16 H. 9. 4. And 
therefore if a man makes an Indentare of 
Leaſe to I. S. in July, Habendwh the Land 
from 'the Feaft of Micheelmes, next for "Tertn 
of Nino years, a Releaſe to the Leflee be- 
fore Michaehnas, of all his Right, is void, 
for he cannot have poſſeflion before the 
Fealt of St. Michael, 22 E. &. 37. : 

' 4. If a Man Leaſeth Land for Term of 
Life, Rendring Rent, and after he relea- 
feth part of the Rent, this is good, and 
7 of the Rent, is not Extin&, 9 E: 

3. 8. 

5. A Man has a Rent charge out of twen- 
ty Acres, and Releaſes all his Right in one 
Acre, this ſhall extinguiſh all the Rent 
charge, 34 Af. pl. 15. Br. Releaſes 85. 

6. A Releaſe of all manner of Adtions 
does not toll, or rake away an Entry ; as 
if a man be difſſeiſed, and releaſeth all Aa” 
ons, yet he may well enter 19 H.6. 5. 

7. A Diſſeifor makes a Feoffment in Fee 
to the uſe of a Stranger, a Releaſe giveti 
by the Diffeiſee to the Diſſciſor, or to Ceſftuj 

| qae 


þ.4 . - 
. | ; | , H 
* - 
. cer. 
- 


feſhon, 9 H.7. 25 

8. A Releaſe made by him in Remain- 
der in Fee to the Tenant for Life, and his 
Heirs, is a good Releaſe; and ſhall be a Bar 
to the Lord in an Action of Waſt, againſt 
Tenant for Life, after the death of him in 
Remainder without Heir, where *tis ſappo- 
kd the Fee to be Eſcheated, 3 H. 6. 2. 

9, If the King pardon Omnimoda Deman- 
da, yet the Inheritance is not pardoned, Gaia 
Rex &c. Butin the Caſe of a Common perſon, 
Rent, Right of Entry, and every thing that 
is implied therein,isreleaſed and determined, 
. Contrary in Caſu Regis, 6 H. 7.15. 

10. A Feoftment in Fee made by a Diſſei- 
for upon condition, the Diſleiſee releaſeth 
to the Feoffee, then the Condition is bro- 
ken, the Diffſeilor may very well enter, 
Maugre the Releaſe , becauſe the Condition 
is an Eſtoppel to the Feoffee, 9 H. 7. 25. 

11. A Lcaſe is made of Land toT1 N. at 
Will, and after the Leſſor makes a Releaſe 
unto-him of all his Right, this is a good Re-' 
leaſe; by reaſon of the Privity that is be- 
twixt them; but if I ſuffer a man to occu- 
py at my Will, without a Leaſe, and then I 

oleaſe to him all my Right, this Releaſe is 
yoid, for wantof Privity, 7 E. 4. 27- 

I2. If a man releafeth to 7 S. Yeoman, 
whereas he ought to be ſtiled Gentleman, 


all Actions, the Releaſe is good in Law 3 


ahd the Addition void 3 otherwiſe the Law 
is, in Caſe of Dignities, as Knight, Baron, 
Earl, Duke and the like, becauſe theſe be 


* parcelsof their Names, 2t E. 4,72- 
I3. 


| 11t 
e uſe is void, for there is neither Privity nor 
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* 12, A Man Leaſeth Lands for Term of 
Life, the Remainder over in Tail, and after - 
he in Remainder releaſes all his Right to 
the Tenant for term of Life, and his Heirs, 
this is but only during the Life of the Re- 
leaſor, by reaſon of the Encail, 43 Af. ph. 


5. 
; 14. I, S, Seiſed of Lands in Fee, makes , 
a Leaſe for Term of Life, and after grants 
the Reverſion to I. B. for Term of his Life ; 
a Releaſe of all his Right co the ſaid IB. 
and his Heirs of this Reverſion made by the 
Leſlor, is good although there be a Metin . 
Eſtate for 'Term of Life, 34 A//. pt, 15. Br. Re 
leaſes 85. | 

15. Baron and Feme purchaſe in Fee, and 
after they make a Leaſe for years by Inden- 
cure, and then the Baron Releaſes to the 
Leſſee, and his Heirs, this is no diſcontinu- 
ance, and yet this gives the freehold to the 
Leſſee, during the Life of the Baron, 29 H. 8. 
Br. Releaſes $1. 

16. A Releaſe made to another, and the 
Releaſor delivers it to I. N. for to deliver it 
to the party, this Releaſe takes not Effe&, 
till the Agreement of him, that is to have 
itz for I, N. is no other than a Servant of 
him, that made the Releaſe 3 but contrary 
it ſeems; if I. N. had been the Servant, and 
Factor of him, co whom the Releaſe is made, 
8 H. 7. 13. . 

17. Two Coparceners are ; one of them 
enters into the Lands, in the name of both, 
and the other releaſech to her, this ſhall 
countervail an Entry, and Feoffment, and ' 


"ris good Cauſe of youcher, but e contra, ' 
| where 


\ 


one of has andatsl in her own name 
7 inco all, and.claimeth to her ſelf alone, 
the other Releaſes oy her, .then it is 
no other than an Extinguiſhment- of the 


| _ and no making 0 an Eliacs, 21 E; 


«27 
”Y A Man cannot Releaſe upon a Con- 


dition, nor for a time, nor for part ; But ei- 


ther the condition is wajd.and the time is void ' 


"and the Releaſe ſhalfequre to the prey y; 
\ Whom. it- is made, for ever, Ney c 
76,13 E. 3- Fitzb. Br. Releaſes vid, vid. 'L 


fre. Queſtion 9. 

19. A Releaſe to: charge an Eſtate oughe 
to have theſe words, Heirs, or words to 
w what Eſtate he ſhall have, Noy cap. 37- 
f.7 

20. If their be ewenty Difleifors one af- 
ter another, and the Diiſeiſee releaſech to 
the laſt Diſſeiſor, this ſhall Extinguiſh all he 
mean Titles of the other Diſleiſors, for wher 
the entry of a man is Lawful, and here- 
.Jkafach:ro him, that is by Tore, and without 
Title, #: Supra, ſuch a Releaſe ſhall amount . 
to an Entry, and Feoffment, Br. Releaſes 


21, Two Tenants in Common make a 


Compoſition to preſent by turn to an Ad- 
_—_ and after one releaſeth to the other 
all his Right in the Advowſon, it is a good 
Releaſe, and chat by reaſon of che Privicy of 
the turn. 39 E. 3. 37- 

22. A Man makes a Leaſe for Life, the 
Remainder over for Life, and after he re- 
leafeth all his Righe, to him in Remainder ' 
and to. his Heirs, he gaineth the Fee ay 


"*Ouide t020LOltpobeet. 
-thi Releaſe; but then the cannot tavs 
Action of Waſt againſt the Tenant for Te 
v1 Life, - without Actornement, -£ E % 
I 
23. Three perſons are Seifed in Fee joytit- 
* ty, and do make a Leaſe for Term | its © , 
and after two of them Releaſe /all o_ 
Right tothe third 3 this is a good Rel, 
he ſhall main an Action of W 
Solely, 46'E. 3-17 A 
24. A Releaſe mgde to him, that hath 
Reverſion or Remainder in'Deed, ſhall ſerw, ' 
and help him chat hath the Frank-Taw.. , 
-ment ; 10 'ſhall a Releaſe 'made. to a Te' 
nant tor Life -or Tenant inFail,* inareto 
him in the Reverſion, or Remainder, if 
they - ſhew it, and fo in Treſfpaſſors, and. 
Feoffecs, but not to Diſſeiſors, Noy cap.'37- 


'Þ- 76, 77+ 
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bp I..4A Man made a Leaſe for years, rendtin 
Rent, and upon payment of the Rent, the Leſs 
made” an Acquittance, by a Releaſe of all Ati- 
"= ons, Duties and Demands from the beginning 
= 3 - *bq World te the day of the Date, whether the 
| WW | Rent to come were releaſed by it ? 
= It was reſolved by the Conort, that ſuch 
& -+aReleaſe will diſcharge the Rent to come ; 
# for this word | Demand] is the moſt large 
and ample word in a ;Releaſe, that may 
# be, Pophams's Rep. f. 136. Wooten v. Bye. 


"Remainder for Life, and the Remainder over to 
another far term of Life, and he in Reverſion 
by bis Deed, doth Releaſe to them three, and 
their . Heirs, whether the firſt Leſſee ſhall have 
the Sole Poſſeſſion of the Lands, as he had be- 
fore ? | 
þ It was. the Opinion of Mountague Chief 
Juſtice, that the- Leſſee for yeats thall have 
the'Sole Pofleſon of the Lands, as he had 
before, and that the others ſhall not have 
'any-Poſleffion of it with him ; and that eve- 
Ty one of them has. gained a Revecſion in 
gre in the ſame Lands, Bendloe's Rep. fe 36- 
« 6F, 
8 | by V2 Joint Eſtate is made to Baron and Feme, 
= and to @ Third Perſon in Fee, which Third Per- 
\ſonreleaſes all bis Right, that be hath, to the Ba- 
Ton, whether the Baron only ſhall. have the Moye- 
” Fit, that the Third A had ? 


It 


2. 4 Leaſe is made for term of « years, the Q 
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It is held, that the Baron ſhall have hy. 
Moyetie, which the Third Perſon had, ar 
the Feme of it ſhall have. nothing, and t 
Baron has the Fee Simple therein, ne 


Rep. f. 195. pl. 232. 


4. 4 2 er'd 4 Releaſe of all Dena «/ 


—_— Tithes are "Ticks Releaſed ? 
#y ſaid, that Tithe is not Iſſuing 


of pcs Land, but jt is a thing Collar 


- Fi 
: - 
_ 


* withſtanding that the Third Perſon does not 
releaſe to him, and his Heirs, forever, Bend, | 


and if a. Parſon Releaſe to his Pariſhi> * 


oners all Demands iy the Land, yet Tiches 
are not thereby Releaſed, for ſich general 


words will not extend to ſuch a ſpecial mat 


ter, Owen's Rep. f. 39 and 40. Stiles F 


Miles. hs Fi p 
5. A Releaſe by the Feoffees 0 ' Ceftuy que 
uſe to his Leſſee fir years, bow it ſhall enure? © 


Ie was holden by Anderſen Chief Juſtice | 


in this Caſe, that if Ceſtuy que uſe, aiter 


_ Statute of 1 R. 2. Leaſeth for years, and 


terward the Feoffees releaſe to the Leſſee, 


 andhis Heirs, having notice of the uſe, that” 


that Releaſe is to the firſt uſe ; but where 
the Feoffees are Diſleiſed , and they re- 
leaſe to the Diſſeiſor, altho? that they ha 
notice of the uſe, yet the ſame is to the 
of the Diſleiſor ; And no S«bpens lieth a- 
gainſt the Diſſeiſor, Leow. 3 pt. #. 245: Lord, 
Conmpyer' $ Coſe. 

. Land is given to A. and Þ. for the Lifef", 


C. "the Remainder to the right Heirs of A, ar 


B. who ſhall Survive, whether the Releafi, 


of A. to B. hl dere the Rewainde 7 | 


CEL ITTL. 12317 ature; 35 » 14 PTne 
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3 7It was holden by che Court, that if 4. Re- 
8 leaſe to B. that the Remainder was abſo- 
By by ut ly deſtroyed, Leon, & pre T. 363. Vid. Rolls 
F 29-418. 7 a F- | 

_ 7. The Grantee of 4 Rent charge for Life, ac- 
EO 4 knowledgeth 4 Statute and afterwards, re- 
("1  keaſeth to the Ter-Tenant, whether the Rent u 
1 


-0n this Releaſe ſhall be put in Execution upon t 
Statute ? 
 :It was the Opinion of Coke Chief Juſtice 
> in C. B. that the Rent after che Releaſe, by 
FF the Cognifor, ſhould ' be .put in Execution, 
| comb's Caſe. 
4 8. Mortpapor Articles with @ Stranger for 
'B the Sale 6, e Lands ——__—_ and recetves 
= jp of the Money then pending a Bill againſt 
\ | oumnſelf and the Mortgagee, for a diſcovery, and 
#h ormance, &Cc. Releaſeth to the Mortgagee all 
bis Right, and Equity of Redemytion, whether 
this Rileaj; be good or not 2 
le was held, that che Releaſe is void, 
\ Hordreſs's Rep. f. 320. Hilt v. Warſcley, and 
iſon ? ' 
9. A" Releaſe, that goes by way of Extinguiſh- 
went, being made for an Hour, whether good 
far ever ? | 
By Finewx Chief Juſtice, and Tremaile ; a 
man cannot releaſe upon. Condition, not 
 & forany time, but always the Condition is 
void, and the time void, and it ſhall enure 
= F to the Party, co whom it is made forever, 
" &f for that every Releaſe goes always by way 
of Excinguiſhment ; but of a Grant ic is 0- 
'f fherwiſe; for a man may make a Grant, 


& he pleaſes, Sc, for a time, or upon Condi- 
IC I 3 tion, 
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| tion, Kelweys Rep. f. 88. a. $9. a. pl. 2. vid, 
_ SupraObſerv. 18. G Ee | 
Q. Io. Whether a Releaſe of the Leſſor, after | 
the Aſſignment of the Reverſion be a-Bar to thi | 
Aſſignee in a Covenant for the Rent againſt the 
Leſſee ? / WIS 

Covenant for Rent reſerved by a Leaſe in-' 
dented for years, wherein the Plaintiff de 
claring, upon the Leaſe, ſhews the Leaſe; the 
Reſervation by the Paroll ; Reddend, &«c. and 

_ one expreſs Covenant for payment of Rent, 
and that the Leffor aſſigned the Reverſion 
to him and his Heirs, and that the Rent 
became Arrear. at ſuch a Feaſt, after the- 

- Affignment, and not paid, and ſo break the 
Covenant. The Defendant Pleaded, that 
before the Rent became Arrear, the Leſſor 
had Releaſed to him all Covenants and De+ - 
mands, upon - which Plea the Plaintiff De- 
murred. The Court, 1. That the Covenant + 
lies upon the Paroll Reddendam, and faid, 
chat ſoit was reſolved ofcen before. 2. That 
the releaſe of the Leflor, after the Aﬀign- 
ment 'of the Reverſion is no Bar to the. 
Plaintiff 3 and. that by the Common Law, 
and alfo by the Statute of 32 H. 8. For this 
Covenant runs with the Reverſion. Sir The 
mas Jones's Rep. f. 102. Harper V. Bird. 

Il. Two Toyntenants, and one for Mone),' 
Grants, Bargains, and ſells and confirms to the 
other, whether this ſhall amount to a Releaſe ? 

A devike to Eleven perſons, and their 
Heirs, the Defendant being one of the Ele- 
ven, by Indenture granted, bargained, fold, 
and confirmed to another of the Eleven, 
and it any Eſtate paſſed was the Queſtion, 

* wits; 


viz, Where one . Joyntenant grants. to, aho- 
er,- if this amounts to a Releaſe, and ad- 
" judged, that ic doth, Raymend's Rep. f. 184. 
* Chefer v. Willan. wid. 1 pt. Queſtion 23. p. 
= | 
12. Land is given' to Two,” upon Conditicn, 
that they ſhall not alien, and one of them makes 
" @ Releaſe to the other, whether this be @ Breach 
" the Condition? © 
h It is adjudged, that this Releaſe made 
. by oneJoyntenant to the other, is no Breach 
at all, of the Condition, Raymond's Rep. f. 
413, 1.14. Harriſon v. Belſeg. 
13. Two Joyntenants make a Feoffment in 
Fee, wpon Condition, that if they pay 20 |. before 
"the Feaſt of Pentecoſt, that then they may re: 
"enter, before the day one of them releaſeth to the 
Feoffee upon Condition, all bir Right, Title and 
Demand ; the other Fointenant pays the Sum 
"at the day, and the Feoffee receives it, whether 
by this Releaſe the Condition be deſtroyed ? 
Dyer ſaid, That both of them have an 
+ Interereſt in the Condition, and if one dies, 
"the Condition ſurvives, and therefore it 
ered to him, that one-of them cannot 
"dilpenſe with it, for that the Condition 
is Entire, Daliſon's Rep. f. 44- pl. 33- 
' B4» A Leaſe was made for years, and after 
the Leſſor deviſes the Rewerſion for Life, the 
Remainder to another in Feg ; in waſt brought 
by him in the Remainder in Fee, againſt the 
Leſſee > He counts, that be in reverſion for Life 
bad releaſed to him all his Right, whether this 


be g good Releaſe ? 
I 4 Dyer 
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S, . Dyer ſaid, that this was no good he s & 
' for þe in thelaſt Remainder may aleaſe' . - i" 

him in the firſt Remainder, but not e Contra, 

which We, and Welſk granted ; and a Sur- 

render i it could not be, becauſe he, chat made 

it, had not poſſeſſion, Daliſex's Rep. f. 3% 

17 

pp by. L N. Releaſes all the Right, that be 

hath to all the Langs, which 1. S. bas by Deſcent, 

and be has none by Deſcent, whether this Releaſe 

be void, or mot ? 

. It is held, that this Releaſe is void, for 
it 15 not cergain, and named in the Gene- 
rality 3 but if 7 N.' releaſeth all the Right, 
that he has in White Acre and name the 
Land Cercain, which was purchaſed of ſuch, | 
a one 3 and in truth he purchaſed ic of an- 
other; yet for that the Land is not firſt 
certainly named, the Releaſe is good, not- 
wichſtanding the miſrecital afterward, but 
when ic is done in general, it is other- 
wiſe, and ſo is the Diverſity, Mich. 33 A. 8, 

Dyer 50. 6. pl. 6. 

I6. Whether there be any droerſity in Law, 
- where the Diſſeiſee releaſes to one, that is in 
by Tile, and where be makes a Releaſe to one, 
who is in, without Title ? 

By A{cue it was faid, That there is a 
diffierence taken where the Diſſciſce re- 
leafes co a man who is in Poſſeſſion, by 
-Ticle, andy where the Diſſeiſee releaſes to 
one, that is in, without any Ticle, as if two 
perſons Difſeiſe me, and I make a. "Releaſe 
to one of them, he ſhall be adjudged to be 
in, by me, in the whole, and ſhall hold his 
Companion out; but otherwiſe the Ly is, 

wacly 
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5 3 _ Men, and the Diſleiſee releaſeth co one 

«1 them all his Right, chis Releaſe hall 
enure toboth, and it is as an Extinguiſhment, 
21 H. 6.41. 4d 22 H. 6. 22. 

17. The Grantee of a Rent charge releaſes to 
one that is Seiſed of the Lands, in the Right o 
bis Wife, and to bir Heirs, whether this tb 

' ſhall enureto the Huchand and his Heirs, or to the 
Wife, and ber Heirs ? 
y Portman it - was faid, That if a man 
has a Rent Charge out of the Land, in 
- which the Baron 1s Seifed in Fure «xoris, 
'and the Grantee of this Rent, releaſes all 
his Right, which he has in the Land, to 
* the Baron, and his Heirs ; that yer chis 
ſhall- enure to the Feme, and her Heirs, 
becauſe chis will enure by way of Excin- 
. guiſhment, 14 H. 8. 4 Br. Releaſes 25. 

18, Whejher the Defea[ance of a Releaſe up- 
on Condition ought to be mentioned in the Deed 
q Releaſe, or comteined in another Deed, Signed, 
Sealed and Delruered at the [ame time, with 
the [ame Deed f Releaſe ? 

In an Afſſiſe it was agreed by the whole 
Court, that if 4. Releaſe to B. all his Righe 

-- In the Land, which 8B. had by Diſſeiſin 
made to 4. and after grants to A. that if 
he pay Ten Pounds at ſuch a day, that 
the Releaſe ſhall be void, and that he may 
Re-enter, this ſhall not make void the Re- 
leaſe, becauſe that the Right was abſolute- 
Trm_ before ; bur yer ic is clear, that if 

condition had been inſerted. in the Re- 
leaſe it ſelf, that then the Condition had 
been good ; and according to Tre/ilian, and 


Wich, 


= where a Difſeiſor makes a Feoffment co 
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Wich, where a Releaſe is Abſolute, and the WF 


Indenture of a Defeaſance contains a condi-, 
tion #» fait alſo upon it, there if the Releafs, | 
and the Indenture of Defeaſance are deli- | 
vered uno inſtante ; thisis ſufficient upon. the | 
Performance of the Defeaſance, for to Defeat 
the Releaſe, 43 Af. pl. 12. and 17 Af}. pl. 2. 
Br. Releaſes. 34, and 39. wid. my: firſt pt. 
Queſtion 32. p. 24, and 25. Tit. Feoffment, 
19. Seven | rtakars be, and four of rhem- 
Releaſe to three, and one of the Three Releaſes to _ 
two, whether theſe be good Releaſes ? 
A Man maketh a Leaſe for Term of Life, 
and after grants the Reverſion to Seven per- 
ſons, and the Tenant dath attorn, and af 
ter Four of the Seven do Releaſs all their - 
Right to the other Three, and one of the 
Three, Releafeth to Two; and. it was ad- 
judged by the Court, that they were good 
Releaſes, and do make the Right to paſs, 
14 H. 4. 32. F CLEILY 
20. Tenant for Life, Remainder in Tail, the 
Remainder to W. for Life,” the Remainder over 
in Fee to the Tenant for Life, whether this laſs 
_ AMan can -& the Fee by bis Re- 
eaſe ? | 
A man makes a Leaſe for Term of Life, 
the Remainder over in Tail, the Remainder 
to W. for Term of Life, the Remainder 
in Fee to the firſt Tenant for Life, and at- 
ter the firſt Tenant for Life hath Iſſue and 
dies, and the Tenant in Tail enters, to 
whom the Heir of the firſt Tenant, who has 
the Fee Simple in Remainder Releaſeth all 
his Right, and after the Tenant in Tall 
dies without Iſſue, and his Heir Collate: 
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rall, enters by colour of, the Releaſe, upon 
which he in remainder for Life enters, and 
the other brings an Afſize; and by all the 
prices it was adjudged, that the Heir Col- 


| lateral is barrable, for altho” that the Re- 


leaſe may give Fee Simple, yer this doth not 
determine the Eſtate of him in Remainder 
for Term of Life, 29 Af. pl. 5. Br. Relea- 


ſes 71. 


The Seventh Conveyance by way of 
Confirmation. 


As for the Etymology and Definition of a 
Confirmation hear what Learned Authors ſay; 
Coke ſpeaks thus, Comfirmatio cometh of the 


s VerbC onfirmare, quod eſt firmum facere ; and 


therefore it is ſaid, that Confirmatio omnes 
Supplet defetins, licet id quod atium eſt ab 
imitio, non valuit, His Comment on- Little- 


, ton, Se&. 51s. f. 295. b. Both Bratton and 


Fleta, have given a Definition of this Con- 
firmation. 

The former doth thus define it ; Ef Con- 
firmatio, prioris juris, O dominij adept firmatio, 
cum prima firmunate donatit1s 5 nibil enim novi 
attribuit, ſed wetus cimſolidat, & confirmat, Lib. 
2. C. 25. N. 2. f. 55. a. 

The lacter doth offer this Definition there- 
of ; Charta de Confirmatione eſt illa, que alterius 
fattum confolidat, & confirmat, & nihil novi 
attribuit \ quandoque tamen Confirmat, & addet, 
Lib. 3. C. 14. n. I. p. 196; And ». 5- he 


+» ITpeaks thus 3 Confirmare eſt id prius infirmum 


fuit, (mul firmare. 
PF I. Obſer- 
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I. Obſervations. 


1, If Tenant for Li, gnatne Renecharge 

for Life, or in Fee, he in Remainder 
or Reverſion, confirms the Grant, this is 
good, 45 Af. pl. 13. Br. Confirmation 16.. 
Ney cap. 35. p. 77. Co. Lit. f.- 301. 6. Littl. 
Seb. 529. . 

2. A Confirmation cannot charge an E- 
ſtate, that is determined by expreſs Condi- 
tion or Limitation, Noy &. 38. p. 78. | 

3- If Tenant for Term of Life, grants a 
Rent, and ſurrenders, and: he in the Rever- 
fion confirms the Grant in the Life of the 
Leſſee, and after the Leſſee dies, the Grant 
remains good, 26 Af. pl. x 

4. ACoparcener inteoffs her Companion 
by Deed, by Dedi and Conceſf, this ſhall eaure 
by Confirmation without Livery, for this 
contervails Remifi, and Confirmavi, 40 E. 


If two Joyntenants are ſeiſed of-certain 
Lands, one cannot infeoff the other, becauſe 
he- cannot make Eivery of Seifin, by rea- 
ſon the other is Seiſed, but ſuch Feolfinens 


ſhall enure by Confirmation, 22 H. 6. 42, 
43+ 
6. Where my Entry is Lawful, there. my 
Confirmation is good, as if my Diſleifor 
rants a Rent Charge, and I confirm ir, this 
15 good, 11 H. 9. 28. 
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3 7. If 1 S. Infeoffs 7 N. upon Condition, | 
3 and affr the Condition is broken, and I. S. l 

FF. confirms his Eſtate; this is a good Confic- 

FF. - mation 3 but if the Confirmation had been 

"'F made, before the Condition had been bro- 

| ken; the Confirmation had been ineffectual, 
11 H.7. 28. vid. Co. Lib. 1. 146. b. Mayow's 
Caſe. Co. Litt. 4OI. 4. - 

8.” A Leaſe is made tq a man for Term of 

his Life, and he takes Wiſe, and the Leffor 

* grants and confirms to the Baron and his 

eme for Term of their Lives, this ſhall noc 

extend to the Wife, becauſe ſhe had nothing 

in her art the time, when the Confirmation 
was made, 40 E. 3. 23. 

9. A man makes a Deed to another, that 
is ſeiſed of the Freehold, by+Dedi, Conceſſi, 
Confirmavi, this ſhall enure to him by Con- 

. firmation, and not by way of Feoffment, 19 
H. 6. 44. | 

10.+ A Parſon grants an Annuity in Fee 
and "reſigns, and then the Patron and Or- 
dinary confirm the Grant, this Confirmati- 
on is void, for the Annuity was void be» 
fore by the Reſignation, which was before 
the Confirmation, 21 H. 7. 1. 

11. To confirm an Eſtate for an Hour, 
if it be to Tenant for Life, it is good for 
Life ; if ic be to Tenant in Fee, for ever, 
Noy cap. 38. p. 78. | 

12. A Leaſe for years may be Confirmed 
for a time, or upon Condition, or for a 
Piece of the Land; but if a Frank-Tene- 
ment be, it ſhall enure to the whole abſo- 


lutely, Noy cap. 35. p. 75. 
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firmation, Hobart's Rep. f. 302. 


' 14. A Confirmationmade to one Diſſeifor, 


ſhall be voydable to the other, ſo ſhall not a 


Releaſe, Noy cap. 35. F 
15. To. Confirm "the Eftate of Tenant 


for Life, to his Heirs, cannot be but by Ha- © 


bendugn, the Land. to' him and his Heirs ; 


and therefore it'is good to have ſuch a Ha-. 


Jena in all Cqnfirmations, Ney cap. 38. 
p. 78. | 

f I6. A Confirmation cannot be made by a 
'Dean de fato to the Leaſe' of a Biſhop ; If 


" he be Wt Dean de Fure, for-itis Coupled 


with an Intereſt, Palmer's Rep. f. 479, 480. 
Evans and Kiffn v. Aſcuithe. 

17. A Leſſor Covenants with the Leſſee 
for years, and a Stranger, that he and the 
Stranger ſhall have it for Life, this ſhall enure 
as .a Confirmation of the firſt Eſtate, and 
the Remainder over to the Stranger for his 
Benefit, Palmer's Rep. fe 31. Tiler v. Fiſher and 
Greenwood. | 

IS, . A Feoffment by the words | Dedi and 
Congeſſi. | and the patty would have it, b 
way of Confirmation, but it was denied, 


Palmer*s Rep. fe 352. The Lord Sheffield's 


"Caſe. 
. 19, A..Leaſe for 50 years, made by a 
'Prebend, before the Statute is good, though 


o® 
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. 


not- Confirmed cill after the Statute, Hob. Rep. . * 


fe :7+ Spendlows-v. Burket. 
20. He who is wrongfully Collated by the 
Biſhop, is an Incumbent capable of a Con- 


II. Queſtions 
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IT. Queſtions with their Reſolutions, 


. _ I. A Leaſe is made for two years, and the 
Leſſor doth confirm the Eſtate of the Leſſee for 20 
Js, whether this be a good Confirmation for 20 
gears | 
- It was held, that it isa good Confirmati- 
on for twenty years, becauſe all is bue a 
Chattel, Leonard 4 pt. n. 360. 


2. Whether the Confirmation of the Dean and ©. 


Chapter, made to Confirm the Leaſes granted 
by the "Biſhop » requires any "delivery of the 


Dean and Chapter made to Confirm Lea- 
ſes granted by the Biſhop, does riot require 
.any Livery of the Deed ; Shute, to the con- 
trary 3 that it is-not of any Effet withouc 
Livery. Manwood, it is good, if it-be Sealed, 
altho* it Lies continually in the Chapter 
Houſe, Sawvile's Rep. n. 102. f. 49. . - 

'* 3» Whether .the: Confirmation of the Leſſor to 
the Aſſignee of part of the Land, ſhall Extmguifh 
hen the whole ? | | 

.. -H.. makes a Leaſe for' years: of 'Twgnty 
Acres of : Land, rendring. Rent, ;the Leſſee 
.Evants'-all his .Eſtate in one : of the-: Acres 
to' 1. $.” the Lefſor confirms the. Eſtate of 
T.. S. Refolved by the Court, that by: this 
Confirmation, the entire Rent is gone in all 
the other Acres, for being -an entire Con- 
traft,-and: by his- own Ad; there cannot 
be an Occupation for part, and an Extin- 
guiſhment 
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- and Ordinary of every Prebend, Paſch. 38} 


gniſhment for the other part, and in this 
Caſe there is no difference between Suſpen. 
ſion, and an Extinguiſhment, Owen's Rep. f. 
10. Goddards Caſe. 

4. A Prebendarie of a Chavch Cathedral grants 
& Leaſe fer years of parcel of bis Prebend; and 
the Dean and Chapter Confirms the Eſtate, ww 
ther this ſhall bind the Succeſſor, with the A 
of the Biſhop ? Bo 

It ſeemed to divers, that it ſhall bind che 
Succeſſor, for that the Biſhop is the Patron 


8, Dyer GI. b. pl, 39. | 

5. The King Stiſed of & Manor with the Ad- 
vowſen Appendent, granted the Manor to I..S, 
for Life, and then granted the Manor to I. D. 
after the Death of 1. S. Habendum una cur 

dvocatione ; And then in Parliament, reciting 
both the Grants, tonfirmed them by Parkament, 
whether the Advowſon paſſed? | 

It was adjudged that the Advowſon paſ- 
ſed not. The Caſe of the Abbefs of Son, 
38 H. 6. 33.-which Caſe is cited by Sir Hew-' 
ry Hobart in his Reports, f. 161. Colt and Glo- 
ver V. Biſhop of Coventry and Litchfield. 

Note, by Priſot the Cafe is put thus; If 
the King grant a Manor, Hebendum una cun 
Advocations, which is in Groſs, the, Grant is 
void, as to the Advowſon, and if it be con- 
firmed by Parliament, neither the Confirma. 
tion nor the Grant is good, becauſe the Ad- 
yowſon was not expreſſed in the Grant, but 
in the Hebendwm, and therefore the Confir- 
matlon of che Grant cannot make that good, 
which is not <ompriſed in the Grane 3 but 
it may be averred if che —— 
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been of all, that is conteined in the Patent y 


it ſeems to be all one, for a Confirmation - 


cannot render a void thing good, 38 H. 6. 
34+ 37. Br. Confirmation 13. | 
+6. Lands are Let to I. S. for Life, who lets 
the ſame Lands to I. N. for Forty years, by wer- 
tue whereof. be is in Poſſeſſion ; the Leſſor confirms 
the Eftate of 1. N. and then 1. S. dies, whe 


ther the Le or can enter intothe Land during the 


Term? | | 
If I let Land toa man for Term of his 
Life, who letteth the ſame to another for 
. Term of Forty years, by force of which he 
in Poſſeflion.; if. 1 by my Deed confirm the 
Eſtate of the Tenant for years, and after 
the Tenant for Life dieth, during the term 
of years, I cannot enter into the Land, du- 
ring the ſaid term, Lit. «n bis Treatiſe of Te- 
wmures Lib. 3. c. 9. Seft. 516. 

7. Whether words can amount to @ Grant, 
and a Confirmation of one, and the ſame thing ! 

If a Diſſeiſor granteth a Rentto the Dill 
ſee, and he by his Deed granteth ic over 
and after re-enter, in this Cale, one, an 
the. ſame words amount to a Grant, and to 
a Confirmation, in Judgment of Law, of ons 
and the ſame thing; ne Res pereat ; and fo 
it is if a Diſſeiſor make a Leaſe for Life, or 
a Gift in Tail, the Remaindereo the Difſei- 
ſee in Fee, the Difſeiſee by Deed granterh 
over the Remainder, the particular Tenant 
| doth: attorn, the Diſleiſee ſhall. not encer up- 
on the Tenant for Life, or in Tail, for then 
he ſhould avoid his own Grant, which a- 
mounteth to a Grant of the Eſtate, and Con 
| firmation 


S, 


S, 


a Rent Service, or Rent Charge, and 


Sefk.t531, f. 302+. vid. Co. Lib. 5. The Caſe 
of Ecele al perſons, , 

8. A Confirmation to Tenant for Life, and to. 
bim in Remainder for Life, to have to them, and 


"their Heirs, bow it ſhall enmre ? 


If a Leaſe for Life be made to A. the Re- 


 mainder to B. for Life, and the-Leſſor Con- 


firms their Eftates in the Land, to have and 


to hold the Land to them and their Heirs, | 


A. taketh one Moyety, to him and his Heirs, 
and therefore of the one Moyety he is Sei- 


ſed for Life, the Remainder to B. for Life, | 


and then to him and his Heirs ; of the other 


Moyety A. is Seiſed for Life, the immediate | 


Inheritance to B. and his Heirs, becauſo as 
to the Moyety which'B. takes, the ſame is 
Exccuted as if the Reverſion be granted to 
Tenant for Life, and a Stranger, it is Execu- 
ted for one Moyety,- and therefore in this 
Caſe they are Tenants in Common, Coke in 
bis Comment on Littleton , Selb, 525. fe 
299. b. 

9. Where a Confirmation to the Grantee for 


Life of 4 Rent ſhall be good by way of Enlarge* 
: | 


ment, and where not : 

If a man grant a Rent charge ifſuing out 
of his Land to another for term of his Life, 
and after h@confirmeth his Eftate in the faid 
Rent; to have and to told to hinr in Fee 
Fail, or Fee Simple, this Confirmation is 
void, as to inlarge his Eſtate, becauſe he, 
that conhrmeth hath not any Reverſion in 
him; but if a man be Seiſed in Fee of a 


hs 
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frmation alſo, Coke in bis Comment on Littletord | 
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he grant , the Rent to another for Life, 
and the Tenarit Atturneth, and after he 
confirmeth the Eftate of the Grantee in Fee 
Tail, or in Fee Simple, chis Confirmation 
is , as to inlarge his Eftate according 


to the words of the Confirmation for that. 


he, which, Confirmed at the time of the 
Confirniation had a Reverſion of che Rent 
Littheton Lib. 3. cap. 9. Sefttions 548, and 


349+ .. a 

10, A. is Diſſeiſed, and afier confirms the 
Eff ate of the 'Diſſeiſor , whether the Diſſeiſor 
has a good Eſtate in Fee Simiple, without. any 
Mention made of the word Heiys ? 

If I be Difſeiſed, and I confirm the Eftate 
of the Diſſeiſor, he hath a good, and right- 
fal Eſtate in Fee Simple, albeic in the 
Deed of Confirmation no mention be rhade 
of his Heirs, becauſe he had a Fee Simple at 


the time of the Confirmation ; for in ſuch 


Caſe if the Diffeiſee confirm the State of 
the Diſſeiſor, to have and to hold tro him), 
and his Heirs of his Body engendered, or 


| to have and to hold to him fortermi of his 


Life, yet the Diſſeiſor hath a Fee Simpl& and 
is Seiſed in his Demeſa, as of Fee, becauſe 


when his Eftate was confirmed, he had: 


then a Fee Simple and fucti Deed cannot 
change his Eſtate, without Entry made; 
tipon him, -Litcletow Lib." 3. cap. 9: Seth. 
$19, | | 
11. Whether a Leaſe made by & Biſhop be- 
fore Conſecration, and Confirmed by the Deas 
arid Chapter be good to bind his Sitceeſſor ? 


K 2 I 
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It is faid, That the Biſhops in E. 6. 
his time were not Conſecrated, and there- 
tore were not Biſhops, and conſequently 
a Leaſe for years confirmed by ſuch, and 
their Deans and Chapters, ſhall not bind. 
the Succeſſors, for ſuch were never Biſhops; 
otherwiſe it is of a Biſhop deprived, which 
was a Biſhop in Deed, at the time of the 
Demiſe and Confirmation made : And ſo 
note a Diverſity, 2 2. 1. Br. Leaſes 68. 

12. Whether a Seigniory.in Ancient Demeſn 
can be changed by a Confirmation into Frank 
Fee ! | 

It was -held by Belknap, that the Lord 
by his Confirmation, by Deds, Conceſſi, & 
Confirmavi, to the Ter-Tenant in Poſleſſi- 
on, Tenendum ad Communem Legem may 
change Ancient Demeſn into Frank#ee 
and ſo pleadable at the Common Law, 
49 E. 3. 7, S. Br. Confirmation 5. And Ancient 
Demeſn 8. 

13. Whether a Confirmation can be good in 
Law, that is made by the Confirmator Gafirs a 
Title accrued 'to him ? | 

Inan Aflize ; where the Father grants 
a Rent Charge for Life and the Son con- 
firms it, and the Father dies, and the Gran- 
tee brings an Afﬀlize for the Rent, and 
Iflue was taken upon the Seiſin of the Son 
Tempore Confirmationis fatte ; and fo it feem- 
eth, that he, who confirms without war- 
ranty, or has nothing in. the Land, at the 
time of the Confirmation made, as the 

n in the Life of his Father, and the 
likez that in this Caſe the — 

a 
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ſhall. not bind the Son,, after the Death 
of his Father, but he may well ſay that 
he hath nothing in the Land at the time 
of the Confirmation, 14 Aff. pl. 14. Br. Con- 
. firmation 14. Thee. 

In the Caſe of the Retor of Edingten, 
. Markham ſaid, that a Confirmation is void, 
unleſs he, that made it, had a Right in 
him at the time of the Confefion there- 
of z which was not denied by the Court; 
therefore it ſeems to be good Law, that 
a Confirmation made by the Son without 
any warranty in his Fathers time is void 
againſt the Son, afrer the death of the 
Father, 19 H. 6. 62. 


The Eighth Conveyance by way of 
Attornment. 


Attornment | Attornamentum ] cometh of 
the French { Towrner, i. e. wertere,] and in 
our Common Law, is a yieldiny of the 
Tenant to a new Lord, or acknowledgment 
of him to be his Lord, for otherwite he, 
that buyeth, or obtaineth any Lands or 
Tenements of another, which are in the 
Occupation of a third, cannot get poſleth- 
on; the words uſed in Attornments are 
ſet down in Littleton, Lib. 3. cap. 10. Sef. 
FSI. 1 agree to the grant made to you, &Cc. Or, I 
- am well content with the Grant made to you, 
but the moſt common Attornment 1s, vir, 
T Attorn to you by force of the ſaid Grant, Or, 
T become your Tenant, 8c. Or to deliver to 
i the 
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the Grantee a Peny, or a Half peny, or 4 
Farthing by way of Attornment. - 
" Noy in his Tract of the principal Grounds 
of the Common Law, c. 23. p, 65. gives 
this deſcription of ic; Arttornment is che 
Agreement of the Tenant to the Grant, by 
writing, or by word, as to ſay, I do agree fo 


the grant made to you, or I am well contented 


with it, Or I do Attorn to you, Or I do become 
hour Tenant, Of I do deliver unto the Grantee 8 


Peny, by way of Scifin of # Rent, or pay, or 


do bur one Service only in che name of 
the whole; ic is good far all. x 


.. Obſervations. 


1. Upon a Grant by deeg one Joynte: 
nant may ' Attorn at one time, and the ©» 
ther at another eime, but upon a Grant 
by "Fine they muſt Acttorn together, 9 H. 
6. 21. 2 es | 
'.2: Two Joyntenants for Life, or years, 
If one Attorns and ſurevives, this is a good 
Actornment for the 'whole, 9 H. 6. 21. 
' 3- A Feoffment made of a Manor, and 
Livery of the Demeſnes, yet the Services 
not without Attornment ; and upon 4 
aſe of a Manor for years, 'the Tenants 
ghtto Atctorn, 20 H. 6. 7. | 
\ 4+ Two Joyntenants 'of a Seigniory, or 
everſjon, and one of them releaſerh to the 
other, there he alone ſhall make the Avow- 
ry, or ſhall have an Action of Waſt with- 
out Attornment, for he isin, by the firſt Fe- 
hifor, 28 H. OR 1 5. The 


': Part 17. Guide to the Coveyanicer. 

5. The King Grants Rent, or a Lordſhip 
by his Letters Patents, there the Patentee 
may make an Avowry, without Attornment 


the ſame Law is upon the Grant of a Reyer: 


ſion, 34 H. 6. Fl. ” 

6. Where a man deviſeth a Reverſion to 

another lng Will in Fee, there the Devi- 
ſhall have an Action of waſt, for- this 

paſſech without Attornment, 34 H. 6.6. 

_ 5, He in Reverſion outeth Tenant for Life 

and makes a Feoffment, and Tenant for 

Life doth reenter, this amounts to an At- 

 tornment, 34 H. 6.6. 

8. upon the Eſcheat of a Reverſion, the 
Lord may have an Aion of Waſt without 
any Attornment, 34 H, 6.6. 

9. A man granteth a Rent Service, or 
Rene Charge 'ro the Terre-Tenant and ta 
another, and the Terre-Tenant accepts the 
Deed, this is a good Acttorament, and ſhall 
enure as an Extinguiſhment of one Moye 
ty, _ by Grant of the other Moyety, 34 
H, 6. 41. ; 

10, No Attornment is requiſite upon at 
Extent, upon a Statute Merchanc, becauſs 
the Eſtate is created by Law, as a Womarz 
recovers Rent in Dower, ſhe may make 
Avowry without any Attornmeat. : 

I. A Feoffment is made of Lands, pur 
in Execution, upon a Statute Merchant, the 
Tenant by Statute Merchant qught to At- 
torn, 7 H.4. 16, rs 

12. Tenant in Dowes grants her Eſtate, 
and after he in Reverſion grants his Rever- 
ſion to another in *- there Tenantin Dow- 

| 4+ cr 
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er ought to Attorn, and her Attourning is 
ſufficient, 11 H. 4. 18. 

13. A' man ſeiſed in Fee, makes a Leafe 
for Life, and then "grants the Reverfion to 
IT. S. an#the Tenant for Life attorns by a 
Peny, and a good Attornment ; and it ſeems 
to be Reaſon ; becauſe every apparent A- 
greement is a good Attornment, and this 
is a good Agreement, 8. Af. pl, 25. 

14. Attornment may be made by Fenants 
to the Lord in; his Court, to the Steward 
thereof, in the Abſence of the Lord, or pur- 
chaſer; but Attornment to a Servant ofthe 
Purchaſer, out of Court, and in the abſence 
of the Purchaſer, not good ; but by payment 
of a Peny by any Tenant to the Servant of 
the Purchaſer, in his Abſence, in the name 
of Seifin of their ſeveral Rents, is a good At- 
tornment, for the Servant may receive for 
his Maſter; but Quere, if no Rent be then 
due, nor the Rent' day come, 28 H. 8. Br. 
Attornment 40. 

15, The Grantee of a Seigniory by Fine 
ſhall' have Eſcheats and the' ward of the 
Heir , without Attornment ; but he cannot 
_ an Avowry without it, 10 H.' 6, 
I'6. 

_ 16. Lands changed for a Reverſion, this is 
a good Exchange, if the Tenant for Term of 


. Lite, does attorn, 9 E. 4. 39 


I7- A man makes a Leaſe of Land for 
Term of Lite, and then grants the Reverſj- 
on tothe King in Fee, this ſhall not paſs, if 
the Tenant attorn -not 3 and yet it ſeems ta 
fome ; if the deed be inrolled, that the: Re- 
verſion paſſes ; but then the King ſhall have 

| no 


u 


Part IT. Guafifve tothe Convepancer. 
no Rent, nor Aion of waſt, nor Avowry 
without Attornment, 50 Af. pl. 1. 


18. Attornment ' made upon the Grant of 


a Reverſion is good, although the Attorn- 
ment be executed in a Foreign County, 33 H. 
6. 40. 

I9. The Reverſion of Dutchy Lands will 
* paſs, by the Dutchy Seal without Actorn- 
ment, Raymond's Rep. f. 90, 91. Carpenter V. 
Marſhal. | 

20. A Mayor and Communalty grant a 
Reverſion, and then the Mayor dies, the Te- 
nant atturns, this is a good Attornmegnt; bur 
if a Feme Sole grants a Reverſion, and-then 
takes an Husband, and after the Tenant At- 
torns, this is not good againſt the Baron, 
I1 H.7. 19. , | 

21. Where Lands are Sold, by deed in- 
dented, and- inrolled, according to the Sta- 
tute of 27 H. 8. cap. 10. there, becauſe the 
uſe is changed by the Bargain and Sale, by 
\ the aforeſaid Statute, and the buyer in pof- 
ſeflion and hath not any way to -force the 
Tenant to attorn, there he may diſtrein, and 
make Avowry. without Actornment ; other- 
wiſe the Law is, upon a Grant by Fine, for 
there he may have theWrit of per qu ſervitia 
Br. Attornment, 29 un Fine. 

22. A common Perſon may compel the 
Tenant to attorn, but the King cannot ; for 
2 Qaid Furis clamat lies not for the King, be- 
cauſe a Fine by the *King is always by ren- 
der, Raymond's Rep, f. 91. Carpenter v. Mar- 


ſhall. 
23, If 
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23. If 2 Fine be Levied to an uſe, the 
Ceſtuy que, uſe, ſhall have the Rent, withoue 
Attornment, Roymond's Rep. f. 91. Carpenter 
v. Marſhall. $ 

24. Leſſee 'for years Attorneth to the 
Gramtee of the Reverſion, the Grantee ſhall 
have the Rent due from the Day of At- 
tornment, Aleyn's Rep. 34 Com. Northumb. v. 
Green. 

25. Attornment 1s not requiſite where a 
Reverſion paſſes by the Statute of uſes, 4n- 
derſon 2 pt. n. 7. f, 15, and 203. 

26. Attornment ought to be made in the 
Life of the parties, that is to ſay, in the 
Lifetime of the Grantor and Grantee, Ander- 
ſon, 2 pt. f. 203, and Noy. cap. 33: p. 65. 

27. Without Attornment, a Signiory, 4 
| Rent charge, a Remainder, or a Reverſion, 
will not paſs, but by matter of Record, Noy 
cap. 33+ þ» 65. 

'38. The Aim and. end of Attornment, is 
to perfe& the Grant, and therefore may not 
be made upon Condition, or for a time ; ſa 
a Tenant that is to perfe& a Grant by his 
Attornment, cannoe conſent for a time, or 
upon a. Condition, nor for part of a thing 
| rr - but it ſhall enure to the-whole ab- 
(olutely, Noy cap. 33. þ. 66, 


-_ 


II. Que- 


II, Queſtions with their Reſolutions. 


I. A Seigniory granted tol. S. for Life, by * 


- 7 


Deed, with a Remainder over in Fee, before any 
Attornment, I. S. Tenant for Life dies, the Tenant 
attorneth to the Remainder man, whether this 
be @ good Artornment, as to make the Remain- 
der Effettual? 
' If a Seigniory begranted to one for Life, 
by Deed, with a Remainder over. in Fee 
Simple, the Grantee for Life dies, before At- 
tornment, and the Tenant doth Attorne ta 
him, who is in the Remainder, this ſhall not 
ſerve, or be effteual to him in Remainder, 
becauſe it was not veſted before, in the 
Grantee for Life, and therefore it is a void 
Remainder ; but otherwile it is, if the Con- 
veyance had been by Fine, for there the 
Service ſhall immediately paſs, 20 H. 6. 7. 
' 2, A Leaſe is granted to I. N. for 40 years, 
and after another Leaſe to I, S, Habendum 
from the end of the frf Term, for 20 years, 
whether Attornment be requeſite in this Caſe? 
If a man Leaſes for 40 years, and after 


makes another Leaſe of the ſame Land to. 


another, Habendum a Fine primi Termini, for 
Twenty years, tunc proximo ſequentibus, there 
needs no Attornment in this Caſe; and e 
Contra, where he grants the | Reverſion, Ha- 
| bendum the ſame Reverſion from the expira- 
tion bf the tirſt Term for 40 years next fol- 
lowing, there ought to be Attornment made, 
37 H. 8. Atrornment 41. a 
br 2 ok. | 3. 2. 
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þ . I. S. Seiſed of @ Rent in Fee, grants it 

* te I. N. in Fee, and before any p Tar 6 
the Grantor dies, the Tenant paying the Rent to 
the Grantee, whether this be a good Grant in Law, 
there being no Attornment made in the Life of 
the Grantor ? 

8. A man Seiſed in Fee of Rent, grants it 
over in Fee, and dies before any Attornment, 
and after the Tenant pays the Rent to the 
Grantee ; and yet the Grant is void ; for. 
that the Tenant did not attorn nor pay the 
Rent, in the Life time of the Grantor, and” 
ſo the Rent paſſed not 40 4f. pl. 10. - 

I-04 Leaſe is made for Life, and then a 
Grant is paſſed of the Rewerſion to 1. S. and the 
ſame Reverſion is alſo-granted to 1. N. the Te+ 
nant Attorneth to hoth of the Grantees, whether 
the grants be good or not? 

S. A man Leaſes Land for Life, and after 
grants the Reverſion to 1. S. and after 
grants it to 7. N. and the Tenant doth at- 
torn to them both, this is void ; for *tis con- | 
trary to the Grant; but if a man makes: a 
Leaſe for Life of two Acres, and grants the 
Reverſian of one of che Acres to one, and 
the other Acre to another man, and the Te- 
nant attorns to them both, this ſhall be good 
in Law, 11 H. 7. 12. 

Q. 5. A Leaſe for Life, and a Grant of the |. 
Rewer ſion for a Term of Years to commence after, 
whether any Attornment be Requiſite ? 

S. . If a man leaſeth a Houſe, and 200 Acres 
of Land 'for Term of Life, and after grants 
the Reverſion of the Houſe, and Land to 
another , Habexdum the ſaid Houſe, Lands 


and Tenement, from the Feaſt of St. 2 
. eng 
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the Intereſſe of the Tenant for Life for 21 
| ears then next following ; the Tenant for 
ife dies, before any Attornment, yet the 
Grant of the Reverſion is good, for that the 
words in the Habendum of the Houſe and 
Land is intended to be a Leaſe, and the Renc 

was reſerved upon it, and ſo a good Leaſe 
without Attornment, by the opinion of 
Brown, Saunders and Stamford Juſtices, yet 

by Brook Chief Juſtice, it is no other than 

-| a Grant of the Reverſion, aud no Leaſe: 
- but yet the Grant is good without Attorn- 
ment, becauſe it is to commence, after the 
death of Tenant for Life, ſo that the Tenant 
for Life, ſhall not be attendant to the Grantor, 
nor ſhall he make avowry upon him, neither 
ſhall he have an Action of Waſt, &c. per Fu- 
dicium Curie, Br. Attornment 60, and Leaſes 73, 

6. A Feoffment is made in Fee of a Manor, 
to which an Advowſon is appendant, and Live- 
ry is made inthe Demeſus, but no Attornment in 
the Caſe > what ſhall paſs? | 

It was holden, that in ſuch Caſe. the Ad- 
vowſon ſhall paſs, but none of the Services, 
it there be no Attornment made, Leonard 3 
pt. n. 239, Long's Caſe. | 

7. Grantee of a Manor, before Attornment, 
grants the Advowſon, and then Attornment is 
made, whether this Grant be good ? 

A man fſeiſed of a Manor with an Ad- 
vowſon appendant, grants the Manor cum 
pertinentijs 3 the Granree grants the Advow- 

{on afterwards the Tenants do attorn, and 
it was adjudged, that che Grant was good 
in 


the next after the Death or Determination of 


I41 
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in Law, Palmer's Rep. f. 352. Lord Sheffield" 
Ca/e. 

1 Where the Law creates the Eft ate, whether 
there Attorument be neceſſary ? 

A man obtaineth Talement in Debt, or 
Treſpaſs againſt the Maſter of the Sew, 
and has Execution of the Reverſion of a 
Leaſe for years, and of a Rent, and he makes 
an Avowry for the Rent, and Alledgeth 
no Attorament of the Leſſee for years made 
to him, and it was held by Walſh and Dyer, 
that the Rent and Reverſion are in him im+ 
mediately, without any Attornment, for the 
Law made his Eſtate, and he has not any 
means to compel the Leſſeeto attorn to him, - 
Daliſon's Rep. f. 69. pl. 37. 

9. Upon @ Leaſe of @ Reverſion whether At- 


tornment be neceſer] ? 


In Treſpaſs upon a Special verdid the 
Caſe was ſuch 3 the Abbot of Tew:sbury made 
a Leaſe for years, and after demifed the 
Reverſion to a Stranger, of the Land for 

o years, Habendwm the ſaid Reverfion, after 

xpiration, Detetmination, Surrender, &c: 
of the former Leaſe, it was agreed, that this 
was a good Leaſe in Reverfion without At- 
tornment, Daliſon's Rep: f+ 59 pl. 6. 

10. A Copibolder Surrenders his Reverſion, 
whether there needs any Attornment ? 

A Copyholder makes a Leaſe for years, 
rendring Rent, and then Surrenders two 
parts of the Reverfion, and he, towhoſe uſe 
the Surrender was made diſtreineth for the. 
ewo parts of the Rent, and mentions not any 
Actornment'of the Tenant in his Avowry, 
whereupon the Plaintiff demurrs ; and *rwas 

adjudg- 
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adjudged by the Court, that Attornmerit 

notice are not neceſſary, becauſe the 
Surrender is a thing notorious of it falf, 
Raymond's Rep. f. 18. Black v. Mole. | 
11. Whether @ Reverſion of « Term for years, 
granted for & valuable conſideration, can paſs by 
the Statute of uſes, without Attornment ? 


. .. In Treſpaſs for taking the Beafts of the 


Plaintiff; the Defendanc juſtifies by diſtreſs 
for Rent, where the Caſe was, that a Ter- 
mor for a long Term, demiſeth the Lands 
for part ofthe ſaid Term, rendringRent ; and 
after for valuable conſideration granted the 


- Reverſionof the Term to the Defendant,who 


has diſtreined for the Rentincurred after the 
Grant ; but no Attornment was had to the 
Grant 3 and by the Court, nothing paſſes b 

the Grant for want of Attornment, for al- 
tho? this Reverſion is granted for Valuable 
conſideration, yet it is not executed by the 
Statute of uſes, which extendeth only, where 
the Eſtate is granted by. one perſon ſeiſed, 
and the Grantor is only poſſeſſed of a Term 
for years ; and Judgment given-for the Plain- 


- tiff, Sir Thomas Fones's Rep. f. 217, 232. Ste- 


wens V. Hitchins. Vid, Latche's Rep. King v. So- 
merland ; Rolls 2 pt, 489, and Cro. Car. f. 243+ 
Caſe de Wills. | 

12. What Advantages the Conuſee of a Fine 
way take before Attornment aud what not ? 
there be Lord and Tenant, and the Te- 
hane holdeth of the Lord, by certain Rent, 


; and Knights ſervice, if the Lord grant the 


Services of his Tenant by Fine, the Servi- 
ces are preſently in the Grantee by force 
of the Fine ; but yet the Lord may —_— 
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ſtrein for any parcel of the Services, with- 
out Attornmetit 3 but if the Tenant dieth, 
his Heir within Age, the Lord ſhall havethe 
Wardſhip ofthe _ of the Heir, and of his 
* Lands, &c. Albeit 
cauſe the Seigniory was in the Grantee pre- 
ſently by force of the Fine, and alſo in ſuch 
Caſe if che Tenant die without Heir, the 
Lord ſhall have the Tenancy by way of Eſ- 
cheat, Littleton Lib. 3. cap. 10. SeF. 578. 
By Belknap, a man ſhall have things be- 
fore Atcornment, which may be taken by 


way or Seiſure, as entry upon Alienation 


to. his Diſinheritance, or for an Eſcheat, or 
to ſeiſe a Ward, but he ſhall not have a 
Wric of Ward, nor Writ of Eſcheat, - nor 
a Writ of Entry in Conſimili Caſu, 48. E. 


* » BP 
fa man (faith Coke) make a Leaſe for 
years and grant the Reverfion by Fine, if 
the Leſſee be ouſted, and the Conuſee dif- 
ſciſed, the Conuſee without Actornmentſhall 
maintain an Afﬀize, for this Writ is main- 
cained againſt a Stranger, where there need- 
eth no privicy ; and ſuch chings as the Lord 


may. ſeiſe, or enter into without Suing any 


Action, there the Conuſlee, before any At- 
tornment may take benefit thereof, as- to 
Seiſe a Ward or Heriot, or to enter into the 
Lands or Tenants of Ward, or Eſcheated to 
him, or to enter for an Alienation of Te- 
nant for Life, or years, or of Tenant by Sta- 
tute Merchant, Staple, or Elegit, to his diſhe- 
rifon, Co. Litt, f+ 329+ 6. 


By 


e never attorned, be» , 
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By Lictleton again; if a man grant the 
Reverſion of his Tenant for Life, co another 
" by. Fine, the Reverſion preſently; paſſeth 
to the Grantee by force of the Fine, but the 
Grantee ſhall never have an Action of Waſt 
without Attornment. But yet if the Tenant 
for Life alieneth in Fee, the Grantee niay 
enter, becauſe the Reverſion was in him by 
force of the Fine, and ſuch Alienation was to 
his Diſhericance. . 
Bur in this Caſe, where the Lord grant- 
. eth the Services of his Tenant by Fine, if the 
Tenant die, (his Heir being of full Age) the 
Grantee by the Fine ſhall not have rehef, nor 
ſhall ever diſtrein for Relief, unleſs that he 
hath-the. Actornment of the Tenant, that di- 
eth, for of ſuch a thing, which lieth in di- 
ſtres, whereupon the Writ of Replevin is ſu- 
ed, a man muſt and ought to avow the ta» 
' king good and rightful, and there ought t 
be an Actournment of the Tenant, alcho 
the Grant of fuch a thing be by Fine ; but 
"to have the wardſhip of the Lands, or Te- 
nafits fo holden, during the Non-age of the 
| Heir, or to have them by way of Eſcheac, 
there needs no diſtreſs, but an Entry into tle 
Land by force of the Right of the Signiory, 
which the Grantee hath by Force of the Fine, 
Littleton Lib. 3. c. 10.SeFions 530, 531, 592: 
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The Ninth Conveyance by Pay of Sur- 
render. "£4 


' A Surrender is the Conſent of a particu- 

lar Tenant, that he in the Reverſion, or the 
Remainder ſhall preſently have the Pofſefli- 
on, and this is either a Surrender in Deed 
by Acual yielding up of the Eſtate, or in 
Law by the Taking of a new Leaſe, or ſuch 
ather Ak: Author of the terms of Law, f. 
278, b. Tit. Surrendgr. | 


I. Obſervations. 


1. A Surrender. ought to give a preſent 
Poſſeflion ofthe thing Surrendred unto him, 
that hath ſuch an Eſtate, where it may be 
drowned, Noy cap. 36. p. 74- 

2. A Jointenant cannot Surrender his In- 
=—_ to his Companion or fellow, Noy cap- 
30. | 

3. Surrenders are in two manners; in 
Deed, and in Law ; the former muſt have 
ſufficient words toprove the Aſſent and Will 
of the Surrender to Surrenderer, and that the 
other do alſo thereunto agree. The latter 
Surrender, viz. In Law, is when the Leſſee | 
for years, doth take a new Leale for more 


years, Noy cap. 36. p. 75» 
4 A 
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J. +4 A leſſee for years cannot Surrender be- 

fore the Term doth begin ; he may grant, 
he cannot ſurrender part of his Ecaſc, Noy 
cap. 36. þ. 74- | 

5- The Husband may ſurrender his Wives 
Dower for his Life, and her Leaſe for ever, 
Noy cap. 36. p. 75- 

6. The Eſtating of things, that may not 
be granted without a Deed, may be deter- 
mined by the Surrender of the Deed to the 


Tenant of the Land, Ney's Treatiſe of the Laws 


c. 36. p. 74 

7. By Deed indented, a man may Surren- 
der upon Condition, Noy cap. 36. p. 75. In 
14 E. 4. 6. it's faid, a Surrender may be made 
upon Condition. 

8. A Surrender of Land in another Coun- 
ty, where the Land lies not, is good in Law, 
40 E. 3. 24. 

9. Tenant for Life doth infeoff him in Re: 
mainder, it is a good Surrender 50 E. 3. 6. 
. 11 H. 4 61. 

10. A thing that may be demiſed with- 
out Deed, may be Surrendered without 
Deed although the Leaſe was made by Deed, 
but that, which cannot paſs by Grant with- 
out Deed, as Rent, and the Like, that 
cannot be Surrendered without Deed, 19 H. 
6, 1 
, - A man Leaſeth Land for years, and 
after makes another Leaſeto the ſame Leſſee 
of the ſame Land, the Acceptance of che Se: 
cond Leafe, is a Surrender of .the former, 


14 H. 8, 15. 
L 2 12. A 
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12. A Tenant Siirrenders to himin Rever- 


Gulde to the Conveyanter. ' Pare 1. AP 


ſion, to which he agrees, yet he is not in poſe - 


ſeflion, until he has made an ARual Entry; 


And theferefore the Surrenderee cannot 
nt it over to another, until ſuch an En- 
be made by him, 14. H. 8. 21. 

13. A man makes a Leaſe for years, Ren- 
dring Rent, andafter the Tenant withdraws 


his Stock and Goods on the Land forthe over 


Greatneſs of Rent, the Leſſor entgys ; his En- 
try isunlawful, for this is no Surrender, 8 4f;, 


pl. 20.8 E. 3. 46.27 H.6. 10, 
14. Leſſee for Life grants to the Leſſor, 
that he may enter into the Lands, and upon 


this he makes an Entry, agreeing thereunto, 


this is a Surrender ; the ſame Law it is, If the 
Tenant faith, That he willeth, that his Leſſor 
ſhall have the Land, If the Leſſor enters, this 
is a good Surrender, 40 Af. pl. 16. 40 E, 3. 
24- pl. 194. . 

15. A Man Leaſes his Land to I. N. He 
bendum for 20 years, to commence at Aicha- 
elmas next enſuing; W. N. cannot furrender 
before Michaelmas, and the Reaſon is, be- 
cauſe he had no Poſſeflion, 4 H. 7. 10. 22 E, 
4- 37. vid: Supra Obſerv. 4, 

16. two are ſeifed joyntly of Lands in Fee, 
and make a Leaſe for Life ; the Tenant for 
Life furrenders co one of them, this is good 
to both, 5 E. 4. 4- | 

17: A Tenant breaks his Covenant, in 

int of Reparations, or the like, and then 

rrenders, and the Leffor accepteth it, yet 
the Lefſor may have an Aion of Covenant 
againſt his Lois, 50 E. 3. 27. 


a8. Tc: 
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as, Tenant for Term of Life Surrenders to 
him in Reverſion Extra terram, to which the 
. Reverſioner agrees,thg Freehold by this is im- 
mediately in him, and is Tenant co a Precipe 

yod redgdat, without Entry, but he ſhall not 
ee an Action of Treſpaſs without an En- 
try, 31 H.$. Br. Surrender 59. 

19. A Ch en Aion muſt be Surrende- 
red by Deed, YVentris 1 pr. f. 297. Woodward. 
y. Aſton. | 

20. AlLcaſc to A. for Life, Remainder to 
B. for Life, the Remainder co C. in Fee ; If 
B. Surrendersto C.it mult be done by Degd, 
Leonard 4 ft. #1. 32. 

21, To a Surrender are incident thres 


Thiags, Sc. 
1. An actual Poſſeflion in him, that Sur- 
renders. 


/2. An actual Remainder or Reverſion in 
him, to whom the Surrender is made. 

3. Conſent and Agreement between the 
parties, Owen's Rep. Perryn v. Allen. 
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IT. Queſtions with their Reſolutions. 


I. A Leaſe is made for Life, with a Rent 1 
Tenant for life grants his Intereſt to bis Leſſor, 
and to others, whether this be a Surrender for 

t, or not? S | 

A Man Leaſes for Term of Life, Rendring 
Rent, and after the Tenant for Lite, grants 
his Eſtate to his Leffor and to two others; 
It was the opinion of the Judges, that this 
was a Surrender for a third part; for when 
the Fee and Frank tenement meet together, 
one determines the other, and fo the Joyn- 
eure is ſevered, and they are Tenants in 
Common, 7 H. 6. 2, 3. 

2, A Feoff ment is made to two, Habendum 
to them, and the Heirs of one of them, whether he 
that has the Freehold, can ſurrender to the 
other ? 

* If T Enfeeoff two men, Habendum to them 
and to the Heirs of one of them, there he 
who has the Freehold, cannot ſurrender to 
the other Joyntenant,' that has in him the 
Fee, becauſe of the Joynt Poſleflion ; for in 


- this Caſe, the Freehold cannot be drowned 


in the Reverſion, by reaſon that he, who 
has the Fee, is Joyntly Seiſed of the Poſleſſi- 


on with him, that Surrenders 3 And it can- 


not properly be ſaid a Surrender, but where 
he that ſurrenders gives poſleffion to him, 


_ that takes by che ſurrender, 22 H. 6. 51. 


3. Te 


3- Tenant. for Life the Remainder to W. for 
Life, grants his Eſtate to him in Remainder for 
Life, Habendum 7to the Grantee in Remainder, 
for the Term of the Life of I. S. whether this be @ 


Surrender or not ? 


A Man ſeiſed of Lands in Fee, leaſeth his - 


' Lands to I. S. for Term of his Life, the Re- 
mainder to . for Term. of his Life, and 
he, that is Tenant for Life, Leaſes his Eſtate 
to I. the Remainder-man for Life, Habendum 
to the Grantee in Remainder, for the Term 
of the Life of 7. S. Tenant for life 3 it was 
adjudged, that this is no other than a Sur- 
render, 24 E. 3. 32.68, 

4. Land is given to Baron and Feme, the Re- 

' wainder to 1. N. the Baron makes a diſcontinu- 
ance, and takes back an Eſtate to him and his 
Wife, the Remainder to \. S. and Dies, the Wife 
claims" in, by the Second Eſtate, and Surren= 
ders part to |. S. whether this gift be Surrende- 
red to I. S. the Second Remainder Man? 

A man ſeiſed of Lands in Fee, makes a 
Gift in Tajl to Baron and Feme, the Remain- 
der to I. N. the Baron diſcontinues, and takes 
back an Eſtate to himſelf and his Wife, the 
Remainder to J. S. and dies, the Wife claims 
in by the ſecond Eſtate, and Surrenders part 
to 7. S. in the ſecond Remainder, and be- 
cauſe by taking the Second Eſtate, ſhe was 
remitted and the firſt remainder to 7. N. alſo, 


therefore this gift is not Surrendered to the 


ſecond remainder-man, viz. to 1. S. but on- 
ly a grant of her Eſtate ; for the Remain- 
derisin I N. 41 Af. ph. 1. 


L 4 So Te, 
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celſi aud Confirmavi for her Life, Rendring 
Rent, and for default of payment @a Re-emtry 
and an Aſſize was brought by the Tenant iy 
Dower again} the Rewverfioner of the Land, be 
pleads the Deed , whereby ſhe had ratified, 
and confirmed the Land to bim in Reverfion, then 
Seiſed bl the Reverſion, Habendum for the 
Life of Tenant in Dower, Rendring 5 |. Rent 
which he was always ready to pay, but refuſing to 
wſe the Deed, as @ Grant, claimeth it as a Sur- 
render, whether it ſhall be taken as. Grant, or as @ 
Surrender ? 

The opinion of the Court was, that it was 
a Surrender, and not a Leaſe, notwithſtand- 
ing the Condition and Rent reſerved, 44 Af: 


'A 3. 
f 6. If a man Surrenders his Leaſe for a leſ+ 


red or not 2 

If Tenant for 20 years accepts a Leaſe of 
the Land for one year to commence imme- 
diately, this is a Surrender of his Leaſe for 
21 years, for otherwiſe the Leſſor is not able, 
to make 2 Leaſe for one year, if the 21 
years continue, Anderſon 2 part n. 38 f. 

2 


4 - 
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ſer Term, whether bis former Leaſe be Surrende- 


7. Whether a diſcontinuance can be made, by 
8 Surrender, made to him in Reverſion ? 
WI and my Wife are Joyntenants for 


Term of Life, in this Caſe I have not pow- 
er to make a Surrender, for that the nature 
of a Surtender, js to give abſolutely all chg 
Eſtate for Term of Lite, which cannot be 
here done for che intereſt of the Wife, by 
: any. 


« 
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' $. Tenant in Dower grams the Land tathe 
Reverfioner by Deed, by the words, Dedi, Con- © 


\ ad - 
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ny wards of Surrender, Ke/weys Rep. f. 42. 
«pl. 5. 
3 Whether the Acceptance of @ Leaſe for 
gears, can be a Surrender of an Eftate for 
was agreed that if Leſſee for Life doth 
accept of a Leaſe for years, It ſhall be a 
Surrender of his Eſtate for Lite, Aleyns Rep. 
fe 59. Bernard v. Bonner. 

9. Tenant in Socage made a Leaſe for four 
gears, and died, His Heir within the age of 
eight years, the Mother being Guardian in So 
cage, Leaſed by Indenture to the ſame Leſſee for 
14 years, whether. the firſt Leaſe be Surrende- 
red. or not ? 


It was holden, that in this Caſe the firſt. 


Leaſe is Surrendred 3 but otherwiſe it is, if 
a Leaſe be made by Guardian in Nurture, 
Leonard 4 pt. n. 267. | | 

Io. Tenant for Life grants his Intereſt to the 
Leſſor, whether this ſhall enure, as a Surrender, 
or a Grant ? 

Te was ſaid, that it was adjudged 44 El:iz. 
in B. R. that if Leſſee for Life grant his In- 
tereſt to his Leſſor, that the ſame ſhall nor 
enure, as a Surrender, becauſe there want 
words of Surrender, but ſhall enure by 


way of Grant only, Leonard 4. pt. ». 369. 


11. Whether one Tenant for years can Sur- 
render to another Tenant for years ? 

The caſe was; that Leſſee for 20 years, 
Leaſed for 19 years, and then the firſt Lef- 
ſee, and one B. by Articles in writing made 
berwixe them, did conclude and agree that 
The Leſſee for 19 years, ſhould have a Leaſe 
for three years in the ſaid Lands, and _ 
an 
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and that the ſame ſhould not be any Sur- * 
render of his firſt Term ; to which Articles 
the ſaid Leſſee for 19 years did after agree, 
and aſſent unto ; and icwas the opinion of all 


- the Juſtices of the Court, that the ſame was, 


not any Surrender ; and they alſo were of o- 
pinion, that one Termor could not Surren- 
der to another Termor, Leonard, 1 pt. n. 
420. Pory and Allens Caſe. vid. an Excellent © 


Caſe to the ſame Effe# im Owen's Reports. 


It. Whether by the Husbands Acceptance of 
a new Leaſe, the Term, which the Wife had, 
to anothers uſe, ſhall be deemed a Surrender ? 

In an Eje&ment the Caſe was thus ; 
a Termor deviſed his Term to I. S. and 
made his Wife Executrix; and died ; the 
Wife enters, and proves the Will, and takes 
another Husband, who takes a Leaſe of the 
Leſſor, and after I. S. the deviſee enters, 
and grants all his' Eſtate to the Husband - 
and Wife; and one of the Queſtions was, 
if by this acceptance of the new Leaſe, by 
the Husband, the Term, which the Wo- 
man had to another uſe, wiz. to the uſe of 
the Teſtator, ſhall be deemed a Surrender 3 
and the opinion of the Court was clearly 
without Argument, that it was a Surrender 


\, Owen's Rep. f. 56. Carter v. Lowe. 


13. A Surrender made by the Husband, to 
Leſſee for years in the Right of bis Wifes Eſtate, 
whether good ? 

A Woman Tenant in Tail, makes -4 
Leaſe for 31 years, and after takes a Huf- | 
band, who have Iſſue, the Husband, (being 
Tenant by the Courteſy) Surrenders, the 
Heir doth Ouſte the Leſſee, and the Un 

| rings 
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brings an Eje&tment ; and it was held, that 
the Surrender was good, and that the Pri- 
vity was Sufficient, Owen's Rep. f. 32. 

14. A man Leaſeth Land for Sixty yeres, 
the Leſſee makes a Leaſe of part of the Term to 
the Leſſor, Rendring @ Rent, and then the Leſ- 
* ſee makes & ſurrender to bis Leſſor, whether the 
ſecond Rent be extinguiſhed ? 

A man Leaſeth Land for 60 years, and 
the:Leſſee Demilſes parcel of this Term to 
his Leſlor, Rendring Rent, and after the 
Leſſee Surrendersto theLeflor, adjudged,that 
the Second Rent Reſerved is determined ; 
but if a man Leaſes for years Rendring Rent, 
the Leſſor grants the Rent to a Stranger, 
and after the Leſſee makes a ſurrender to 
the Leſſor, the Rent continues, and: is not 
Extin&t, 20 E. 4. 12. 

I5. 4 Leaſe io B. for Life, Remainder to 
C. in Tail ; B. infeoffs C. and bis Wife in Fee, 
C. dies without iſſue, W. enters for a Forfei- 
ture, whether the Entry of W. be Lawful or 
not ? 

A. Leaſeth to B. for Term of his Lite, 
the Remainder to C. in Tail, and after B. 
Tenant for Life, makes a Feoffment to C. 
and his Wife in Fee, and then C. dies with- 
out Ifſue, whereupon I. enters for a For- 
feiture, and the Entry good ; for the Feott- 
ment was no Surrender to C. becauſe his 
Wife was joyned with him, who had no- 
thing in the Remainder with her Husband, 
41 Aſ.. pl. 2. 

' 16. Whether there be any Difference betwixt 
@ Surrender aud a Reſignation ; and what that 


may be ? 
y There 
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There is a difference taken betwixt a Sur- 
render and a Reſignation as appears z ' 
1. By Cowel, he tells us; that Reſignation is 
uſed particularly for the giving up of a Bene- 
fice into the Hands of the Ordinary, other» + 
' wiſe called ofthe Canoniſts, [ Renun-. 
Rementiatio, eff j- ;;.+;5] and tho? it 01d (wr one in 


ris proprij pom", nature with the Word | Surrender,] 


fs, & cum auftorita- Yet it is by uſe more reſtraining to 
teSuperioris fata.Cor- the yielding up of a Spiritual Live + 
winus's Jus canonicum ing into the hands of the Ordinary, . 
L. 8. 7. Xt, and Surrender to the giving up of 
Temporal Lands into the hands of the Lord 
and a Reſignation may now be made into 
the hands of the King, 'as well as of the 
Dioceſan, becauſe he has Supremam Autho- 
- ritaters Eccleſiaſticam, as the Pope had by 
meer Uſarpation in time paſt, Plowden's Com. 
Grendon's Caſe, f, 498. vid. the ſame in Min- 
ſhies's Diftionary, 622. 2. By the Author of 
the Terms of Law, whoſaith thus ; Retigna» 
cion is where an Incumbent of a Church re- 
ſNgneth, of leaveth to the Ordinary, which 
did admit him to it, or to his Succeſlors, and 
that differeth from Surrender, when by that, 
' he to whom the Reſignation is made, hath na 
intereſt in the thing ſo reſigned, but he, ta 
whom the Surrender is made, hath by that 
the thing it ſelf by the Surrender. 


4 l 
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| 

* 


Tn 


Parr 11. Gulde to the Conveyancer, 157 | 


The Tenth Conveyance by w of Bar- 
in ard Sale, by Deed indented and 
lled. 


How this Conveyance by way of Bargain 


' and Sale, is diſcharged, let the Reader learn 
from Do&or Cowel, who giveth this deſcrip- | 


tion thereof 3 Bargain and Sale is properly a 
Contra made of Manors, Lands, Tene- 
ments, Hereditaments, and other thin 

transferring the property thereof, from the 
Bargainor to the Drain and addeth, that 
it ought to be for Money 3 Bying farther, 
that this is a good Contra for Land, &«c. 
and that Fee Simple paſſeth thereby, tho? ir 
be not ſaid in the Deed | To have and to hold 
to bim, and to his Heirs, | and though there be 
nd _—_ and Seiſin made by the Seller, 
ſo it be by Deed indented, Sealed, and en- 
rolled, either in che County, where the Land 
lyeth, or within one of the King's Courts 
of Record at Weftminſfter, within Six Months 


\ after the date of the Deed indented, His in- 


terpreter, or Book containing the Signification of 
Wards Tit. Bargain aud Sale. 
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I. Obſervations. 


1, Upon the Statute of 27 H. 8. cap. 10. | 
grounded is the Conveyance, by way- of 
Bargain and Sale, to ſtand ſeifſed to uſes, for 
the {aid Statute, whereſoever it findeth an _ 
uſe conjoyneth the poſlefliion to it, and 
turneth it into like Quality of Eftate, Con- | 
dition; Rent, -and the'like as the uſe hath. 
Lord Bacon. in his Tra, Intituled, The «ſe 
of the Law; p. 54. pr. Anno. 1639. 

2. The uſe is but the Equity and Hone- 
ſty to hold the Land in Conſcientia boni wiri, 
as for' Example'z I and You, agree that I 
ſhall give' you Money for your Land, and 
you ſhall' make me Aſſurance of it. I pay 
you the Money, but you made no Afſurance 
of it. Here although the Eſtate of the Land 
be ſtill in you, yet che Equity and Honeſty 
to have it.is with me ; and this Equity is 
called the uſe, upon which Ihad no reme- 
dy butin Chancery, until this Statute was 
made of 27 H. $:; and now this Statute con- 
joyneth and- containeth the Land to him, 
that hath che uſe. I for my Money paid 
to you, have the Land it ſelf without any 
other Conveyance from you, and it is cal- 
led a Bargains and Sale. Lord Bacon Ibi- 
dem. 

3. The Parliament that made that afore- 
ſaid Statute did foreſee, that it would be mil- 
chievous, that mens Lands ſhould fo ſudden- 
ly upon the payment of a little Money be 
Con- 
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Conveyed from them, peradventure in an 
Ale-houſe, or Tavern, upon Strainable ad- 
vantapes, did therefore provide another A&t 
in the fame Parliament 3 namely the Statute 
of 27 H. 8. c. 16. that the Land upon 
payment of this Money, ſhould not paſs a- 
way, except there were a writing indented, 
mage between the ſaid ewo parties, and the 
faid writing alſo within Six Months inrol- 
ed in ſome of the Courts at Weſtminſter, or 
in the 'Sefſions Rolls in the Shire, where the 
Land lyeth ; unleſs it be in Cities, or Cor- 

rate towns, where they did uſe to inrol 

eeds, and there the Statute extendeth not, 
Bacon ibid. . 

4. Deeds were inrolled at the Common 
Law, for the preſervation of them, altho* 
they did not paſs any Eſtate, as it is now 
by the. Statute of Enrolments, Stiles's Rep. 
fe 370. Paſch. 1653. 

5. If a Deed expreſs a Conſideration of 
Money. upon purchaſe made by the Deed, 

et this is no Proof upon a Tryal, that the 

onies expreſſed were paid, but it muſt be 

proved by Witneſſes, Stzles's Rep. f. 462. 
Thurle v. Madiſon. 

6. If Landes are paſſed by Money only, 
the Deed ought to be inrolled ; bur if for 
Money, and natural affe&tion, the Land will 
paſs without Enrolment, S:4les's Rep. f.188. 
Merris and Dixon's Caſe; and Ventris 2-pt. f. 150 
Lade V. Baker. wid. the Caſe of Croſſing and 
Scudamore Paſch. 23. Car. 2. Rot. $71. 

7. If the Bargainor, after Bargain and 
Sale continues in poſſeſhon, he is Tenant 
at Sufferance ; and if it be by Ml 

E 
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he is Tenant at Will, Palmer's Rep. f. 202. }_ 
Porſecey v. Blackman. 
- B. Chattels Real, tho' granted by Bar- 
ain and Sale for Money are not Execated 
y the Statute of uſes, but only accordin 
to the Eſtates of Freehold, Sir Thomas Fones's 
Rep. f. 217. Stevens V. Hutchins: : 

9. The Enrolmeat is good, upon a Bar- 
gain and Sale, altho* the Grantee dies be- 
fore the day of the Enrolment, Anderſon 2 pr. 
». 88. f. 161. | | | 

10. If before the Enrolment of the-Deed, 
the Bargainor makes a Feoffment to the 
Bargainee, there the: Land ſhall paſs by the 
Feoffment, and not by the Enrolment, A4n- 
derſon 2 pt. n. 1 f. 7. and nt. 88. f. 161, and 
203. 

c Upon a Bargain and Sale (for Monies 
an by the Bargainee,) to E. to the uſe of a 

—__ this laſt uſe is void, Anderſon 2 pr. 
”. 52. f. 81, | 

- A Deed Poll is. not within the Sta- 
fute of Enrolment, Li:tleton's Rep. f. 23: Roy 
y. Eaton > Or if you will ; a Bargain and Sale 
by Deed Poll, although it be Enrolled is 
not within the Statute of Enrolments, Sc: 
27. H. 8. c. 16; | 

13. It Tenant for Life, bargains and ſells 
his Land by Deed Enrolled, altho' no Fee 
Simple paſſes, yet it is a Forfeicure, Leon. 4. 
pt. 11.251. Sir William Pelbam's Caſe. 

14. As to an Enrolment, Debito modo-Ir- . 
rotulat. in Curis Canc. &c, not good with- 
out alledging the Enrolment to be within = 

ſix Months, or Secundum formam Statuti: 
Alegn's Rep. f. 79. King V. Somerland: wh 
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| Obſerv. 22. in my frſt part, p. 174- Tit. Bay» 


gain and Soke. 


15. A mjari Bargains and Sells his Land by 
- Indenture to another in Fee without mentio- 
- ning any Sunim, or other thing, this is good 
for the Bargain and Sale doth iniply, Qu; 
pro quo, Plowd. Com. 533, and Dyer 90, 

16, A Min hadan uſe before the a9 H. 
8; and fellsic by Paro! for Money wichout 
Deed, ahd 'withont any menti6n of the day 
: 6f payriietit of the Mony ang theVendee en- 
ters, this 18. 4-good Bargain at the Pleaſure of 
the vendourg 21 H, 9. 18; 0 Wh 
-- x9. It Teriant in Tail Bargaiq and Sell 
his Lind es 7. S. by Indentutrs enrolled, 
and 7, $:\ doth "Re- batgain It to Tenant in 
20 he is tenant r Tail, re was at the 

” Yebvertor's Rep. f. Fi Freſhwate? v. Rois: | 

r9. if : na" Bargkit and 'Sell his Land 

to 7 N. for Money or other Recompence, 

oy not To bit and his Heirs, yet this 1s 

4 good Fee Siniple, 27 H..8. 5; Br. Comtrat#/ 
Bargain & Achate 1. | 

57509Þ 7.:5; 
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Q. 1. Whether upon a Bargain gud Suk 
cats be out of an uſe } ws” 


S. A Woman NTT paid to ry 'by her. 
Son Bargains, Sells and Grants her; Land t6 - 
him by Indencure enrolled, and. his 
co the uſe of the Fap her Lita 
and after, to. the uſe of the. Bargaines, and 
the Heirs of his Boys and » T4 the Heits 
of the Barginerh or CYrn a wes. bu. 
chat this ſanip uſe out of, an uſs was. yoitlt 
Dyer f;, 155, and raſter s Jurgfd ii pf Courts: fo 
$3: 4 Tir, Conrhof Chancerpir ene of ol is £ 

Q. 2: Whether, ms leading 6. Borgain.ond Sala 
it be neceſſary Hf Va in; ale. Capri it as 


7, 2 eo abi S —T— i 


wn A | 
S. Debt. vrona & for: year, tha Þ p ain | 
derived his, ' a grafal i the; pe 


on, by way df Bargain, aad.,Sals, in. F 
by means of the firſt Leſſor, and declares, 
that by indenture of ſuch a Date, ſuch a one 
granted, Bargained and Sold for Monies the 
Reverſion to him in Fee, which Indenture 
was enrolled ſuch a day, according to the 
form of the Statate, and for that he ſhew- 
ed not in what Court it was enrolled, and 
the Statute of 27 H. 8, ſpeaks of ſome ſpe- 
cial Courts, and it is not reaſon to put the 
Leſſee to fuch infinit Labor to ſearch in, all 
Courts as well at Weſtminſter, as in the Coun- 
try with the Clerk of. the Peace;. for this 
Cauſe, after Verdict, A nil cap. per billams = 

entered, 
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| entered, by the whole Court, Yelwerton Rep: 
f. 213. Woolby v. Pirley. | 
j 3. A Bargain and Sale without Enrolment, Q. 
Þ bow it ſhall enure ? | 
| It was held by all the Juſtices of the Com- S&: 
mon Pleas, that if a man Seited of Land in « 
Fee, makes a Leaſe for years, and after by 
Deed indented, Bargains and Sells the ſame 
Land to the Leflee and his Heirs, wichouc 
any Word or Gift, or Grant expreſſed in 
the Deed, by this the Eſtate of the Lefſee 
is not enlarged, if the Deed be not inrol- 
led; for wichout Enrolment ic paſſes not, and 
this can be no Contirmation ; for if after the 
Statute of 1 R. 3: c. i. Ceſtuy que uſe, by 
the words of Bargain and Sale, had only Sol 
the- Land tothe Stranger; but no Poſleflion 
| had paſſed thereby to the Vendee, but the 
uſe only, Daliſon's Ref. f. 37. pl. 3- : 
4. How a Bargain and Sale ſhall Commence, Q. 
and when it ſhall be inrolled, according to the Sta- 
thte of 27 H. 8. c.16? 3) 
The Statute of 27 H; 8. is that no Land; 
Tenement, nor Heredicament, ſhall Paſs by 
a Bargain and Sale, if ic be not by Inden- 
ture and Inrolled within Six Months, next 
after che date of the ſame Indencture 3 And 
an indenture of Bargain and Sale was en- 
rolled the laſt day of the Six Months, noc 
accounting the day of the Date of the Inden- 
ture for part of the ſix Months, and the os 
; pinion of the Court was, that the Enrolment 
was good enough, for the day of the Date . 
ſhall be accounted parcel of the ſix Months 
limited by the Statute, for the dare, 4nd 
' the day of the Date is all one, and che 
M 2 Date 


Q 


S, 
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_—_ all the' day , Daliſon's Rep. f. 41. 
L 15. 
F 5. Bargain and Sale by Deed indented, made 
to I. S. and before Enrolment a Bargain and 
Sale is made to another, the latter firſt inrol- 
ted, and then the former is ſo too, within the 
fix Months, whether the enrolment of the Deed 
be good, or not ? | 

e was ſaid by the Juſtices, that if a Man 
by Deedindented Bargain and Sell his Land 
to a man, and before inrolment of it, he 
Bargains and ſells it to another, and the Laſt 
is firft enrolled within the Six Months, 
and after the firſt Deed is inrolled within. . 
the Six Monchs, the enrolment of the Deed 
yo good enough , Daliſon's Rep. f. 41. ph 
18, 

6. What leaſe is Capable of a Releaſe, to 
make a Bargain and Sale? | 

In an Eje&tment upon a Special verdid, , 
the Sole point was, whether a Leaſe for a 
year, upon no other Conſideration, than 
reſerving a Pepper Corn, if ic be demanded, 
ſhall work as a' Bargain and Sale, and o 
to make the Leſſee capable of a Releaſe? 
And it was reſolved, that it ſhould,” and 
that the Reſervation made a ſufficient con« 


. fideration to raiſe an uſe, as by Bargain 


and Sale. Ventris 2 part, f. 35. Anonymus. 

7. A. Seiſed of a Rent Charge in Fee, (the © 
Rent being Arrear) by indemture of Bargain 
and Sale, duly enrolled, grants the. ſaid 


' and Arrears thereof to B. whether this be 


be & good Grant for the Remi and Arrears? 
It 


- 


\ 
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It was held, that the Arrears being a S. - 


thing in Action, are not Grantable over, 


nor yet the Rent, for wane of conſidera- 
tion, there being no Money Alledged to be 
—_ and it cannot be good, by way of 


rgain and Sale, on the Statute without 
Money, Raymonds Rep. f. 201. Guilliams v. 
Mannington. | 
8. Whether the. Enrolment of a Bargain and 

Sale, ought to be within ſix Months of the Date 
and nat of the Delivery ? 

It wasſaid by Weſton in an Argument of the 
Caſe of Enrolments, upon the Statute of 
27 H. 8. cap. 16. that if a Deed indented be 
written one day, and delivered to the Bar- 
gainee a Month after the delivery, this is 
good by the Statute, which Brown and Dy- 
er denyed ; For the Statute makes the Law 
in this point, which ſpeaks of the Date 3 
and the Date is one thing, and the delive- 
Ty is another; but Brown ſaid, that if the 

Deed be inrolled the ſame day, ic bears Date, 
this is good notwithſtanding that the Statute 
is, after the Date, for if it be before, it is 
within the ſix Months, far every day is 
within the fix Months ; Quod fuit Conceſſum, 
& Caſe Reported by Juſtice Daliſen, Anno 
4 Eliz. 

9. Two Jontenants ſeiſed per my, & per 
tout, one of them by Deed, doth Bargain and 
Sell, Totum Statum ſuum, the other dies, be- 
fore the Enrolment, whether a Mozety only paſſes, 
or not £ 

Williams Juſtice; there is a pafhng in 
Right, anda paſling in poſſeflion ; and theſe 

are two ſeveral, and diſtin& things, for 
| M 3 wherg 
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where there are two Jointenants, they are | 


ſeiſed per my & per Tout ; if one of them by 


Deed indented Bargains and Sells, Torum Sta- | 


tum” ſuum, and the other dies before enroj-. 
ment, there paſſes only a Moyety in this 
Caſe, Bulſtrode Rep. f. 3- Proftor v. Fobn- 


ſen, See my 1 pt. Queſtion 2. p. 175. 


10. Two Joyntenants be, and one of them Bar- 


gains and Sells the Land by Deed indented, and 


dies before Enrolment, whether his Pellow ſhall 
have it by Survivorſhip ? EP 

If two Joyntenants be, and one of them. 
bargains and Sells the Land by Deed indent- 
ed, and dies before any Inrolment, his com- 
panion ſhall not have it by Survivorſhip, 
and the Reaſon is, for thatthe uſe paſſes from 
the Sealing and Delivery of the Deed; It 
it be after enrolled, according to the Statute, 
Anderſon 2. part n. 88. f. 161, 

11. A Bargain and Sale is made with @ Let- 
ter of Attorney to make Livery of Seiſm, 
and before Enrolment the Livery is executed, 
whether the Grant ſhall take Effe&, by the Li- 
wery, or the Enrolment ? 

If a man, in Conſideration of Mony paid, 
makes a deed of Gift, Grant, Bargain and 
Sale of his Lands to another, and his Heirs, 
by Deed indented, with a Letter of Attor- 
ny to make Livery of Seifin, If Livery be 
thereupon made, before Enrolment there'it 
has been adjudged to paſs' by the Liyery of 
Seiſin, and not by the Enrolment, Popham's 
Rep. f. 49. Collard v. Collard. 

12. Whether a Bargain and Sale for Divers 
Cauſes, and Conſiderations can be good in Law; 
aithout a Sumof Money? - - 


The 


Fhe' opinion of the Juſtices was, that a 
Bargain and Sale for divers-Cauſes and Con- 
ſiderations is not good without a- Sum of 

Money 3 and by Windham, Bargain and Sale, 

auadam pernnit Summa, altho* no Money 

Paid 1s good enough, for the payment 
or not payment, is not traverſable ; and by 
Periam'; if pro quadam pecunie Summa, be not 
in che Indencture-of Bargain and Sale, yet 
the payment thereof is averrable, Leonard 
pA 7 1”- 237. Smith and Lane's Caſe, wid. 
Opſerv. 24 in my firſt part, p-174 ; and Que- 
ffion 11, p. 179-'1 part and Cro. Jac. f. 127. 
Orborn and Bradſhaw v. Churchman. 

13. Leſſee for the Life of another Bargains and 
Sells by Deed indented 'and inrolled, and after- 
Wards Levies a Fine to the Conuſee, Sur Conu- 
fance de droit come ceo, &c. whether this be 
# Forfeiture of the Bargainees Eſtate ? 

It was holden by the whole Court, that 
it was a Forfeiture of his Eſtate; for when 
the Bargainee, being now Tenant for the 
Life of another, accepts a Fine of Stran- 
$07, Sur Conuſans de droit come ceo, 8cc, that 

admits the Fee in him by matter of Re- 
cord ; otherwiſe it is of a Fine Sur Releaſe, 
Leonard 7 pt. n. 349. 

14. Whether Land ſhall paſs from the Bar- 
gaimor to the Bargainee; the Bargainor, having 
not at the time of the Bargain and Sale made, 
any Eſtate, or Intereft therein to comrat# for 
* * 

.Jf 1 Mortgage Land, and after Covenane 
with 1.S. in Conſideration of Money, which 
I receive ofhim, that after I have entered 
for the Condition broken, I will ſtand Sei- 

bs - M4 ſed 
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ſed to the uſe of the ſame. 1.S, and Few: J 
ter, and this Deed is enrolled, and all withe . 
in the Six Months, yet nothing paſleth away, 

ecauſe this Enrolment is no new AR, bue 

a perfeive Ceremony of the firſt Deed 
of Bargain and Sale ; and the Law is more 
ſtrong in that Caſe, becauſe of the vehe; 
ment Relation, which the Inrolment bath 
to the time of the Bargain and Sale, at 
what time he had nothing but a naked Con- 
dition. Lord Bafon in his Elements of the 


Common Laws, Reg: L4+ f- 59. vid. Cro. Eliz, 


f- 402. Jebverton y, Velverton. "x. | 
' I5, Land given in Tail to A. the Remain- 
der in Fee to his Siſters, being bis Heirs at the 
Common Law. A. made a Deed in this manner, 
viz, Ithe ſaid A. bave given, granted and cot 
firmed, for @ certgin piece of Money, &C. with- 
out the words, Bargained and Sold, and the 
Habendum was to the Feoffee with warranty 
ageinſt A. and bis Heirs and a Letter of At® 
torney was to make Livery and Seifin : And the 
Deed was in this wiſe, To all Chriſtian Peo- 
ple, &c. and the Deed was inrolled within 8 
Month, after the making of it ; and the Deed 
was indented, although the words f the Deed 
were in the form of @ Deed Poll ; and 4 
Months after the delivery of the Deed, the At- 
torney made Livery of Seiſin, A. dyed without 
Iſſme, and the Siſters entered, and the Feoffee 
Puſted them, whereupon they brought an Aion 
of Treſpaſs, whether this Conveyance ſhall enure, 
Yo of Bargain - and Sale, or of Feoff- 


- 


ts ..t : 


The 
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The - opinion of the whole Court was 
for the Plaintiff; for here is not any diſcon- 
inuance far the Conveyance is by Bargain 

Sale, and not: by Feoffmente, becauſe 
the Livery, comes too late, after the En- 
rolment, and then the Warranty ſhall nor 
hare the Siſters 3 and altho' that in the Deed 
there be not any word of Indenture, and 
alſo that the words are in the firſt perſon, 
ur in as munch, as the Parchmeat is inden- 

, and both the parties have put their 
Seals to it, it is ſufficient. Alfo it was clear- 
ly agreed by the Court, That the party 
ought to be in, by way of Bargain and Sale, 
gn he p92 ow EleRion, to take the Land 
y way, of Livery 3 but wh 
Deed 5 cakes elſe equa h 
ſuch Caſe the grantee hath | 
in this Caſe the Bargain and Sale, (the Deed 
being enrolled) doth prevent the Livery, and 
takes its full effe& before, Leomard 3 pert n. 
19. * 


S. 
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The Eleventh. and Laſt, Conveyance, by 
way of Deviſe, or Will in Writing. '- 
A Teſtament is thus defined -in Mr. Plow- 
den's Coramenitaries : A Teftament is a Wit- 
nefs of the mind, and it is-' Compound: of 
theſe ewo words, 7Te/tatio, and' Mentis, which 
ſo Signifieth; and truth it js, that a Teſta- 
ment is a witnels of a man's mind, but that 


it is a Compound word, Aus Gellius, Lib. 
6..c 


amentam, Paviam , and 

BE And much leſs is Aggreamen- 

| ympound word of Aggrepatio and 

Mentium, as is faid in Com. £5. a Fog aſſa's 

Caſe, for there isno fuch Latine word, Simple 

or- Compound : but it may nevertheleſs, ſerve 

well for a Law Latine word, and therefore 

a laſt Will or Teſtament has been better 

defined by ſeveral Legilſts. 

By Ulpian thus ; Teftamentum eſt mentis noſtr 4 
Jjuſta Conteſtatio, in id Solemniter faftum, 
wut poſt moriem noſtram wvaleat, Tit, de Teſta 
mentis. 

By Corwinus in this manner; eff woluntatis 
noſtres juſta Sententia, de eo quod quis de 
bonis ſuis poſt mortem ſuam fieri velit. Ele- 
mentorum, Lib. 2. Tit. 10. 

By Cowel in this wiſe ; Teſtamentum eſt w0- 

 luntatis noftre Sententia de eo quod quis poſt 

. more 
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mortem ſuam fieri woluit. His Inftitutes Lib. 
2. Tit. 10. p. 110. | 
And by the Awutbor, of the'Termsof Law 


. _ after this manner; a Teſtament is the true 


declaration of our laſt will, of that we. would 
to be done, after our Death, f. 281. by Tir. 
Teftement, 


I. Obſervations. 


- 1. This Courſe of Conveyance, by Will 
in Writing, was firſt ordained by the Sta- 
tute made 32 H. 8. before which Statute 
no man might give Land by Will, except 
it were in a Borough Town, where there 
was an eſpecial Cuſtom, that men might give 
their Lands by Will, as in London and ma- 
ny other places. Lord Bzcpn in his Trac In- 
tituled, The uſe of the Law, p. 56. | 

2. The not diſpofing or giving of Land 
by Will, was thonght to be a defect ar, 
Common Law, that men in wars, or ſud- 
denly falling Sick, had not power to dif- 
poſe of their Lands, except they could 
make a Feoffment or levy a Fine, or ſuf- 
fer a Recovery ; which lack of time, would 
not permit, and for men to do it by theſe 
means, when they could not ando it again 
. was 'hard 3 Beſides even to the laſt Hour of 
death, mens minds might alter upon further 
proofs of their Children” or Kindred, or in- 
creaſe of Children, or debt or defet of Ser- 
_ or Friendsto be altered, Lord Bacon 
Ipidem. | 


3- For 


, 
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3- For which cauſe, it was reaſon, that | 
the Law ſhould permithim to reſerve to the 
Jaſt inſtant, the diſpoſing of his Lands, and 
to give him means-to diſpoſe jt, whereup- 
on the aforeſaid- Statute of 32 H. 8, was 
made tq give men power to give Lands by . 
Will in this Sort. 1. It muſt be by Will in . 
Writing. 2. He muſt be Seifed of an Eſtate 
in Fee Simple; for Tenant for term of a- 
nother mans Life, or Tenant in Tail, can- 
not give Land by Will by that Statute of 
32 H. 8. He muſt be folely Seiſed, and not 
joyntly with another; and then being thus 
ſeiſed, for all the Land he holdeth (in 
Socage Tenure, he may give it by Will, 
except he hold any piece af Land in Ca- 
pite, by Knights Service of the King ; and 
then laying altogether, he may give bue 
ewo parts by Will; for the third part of 
the whole, as well in Socage as in Capite, 
muſt deſcend to the Heir, to anſwer Ward- 
ſhip, Livery ang primer Seiſjn-to the Crown, 
Lord Bacon, | 

4. A Deviſe of Lands to one, and his Heirs 
Males, by a mans Teſtament, the Deviſee 
hath' an Eſtate Tail, Ratione favoris wolun- 
tatis 3 but otherwiſe it is upon a Grant, or 
Feoffment, without exproſiing the Corps; or 
Body, 27 H.8. 27. ; 

5. A deviſe of Lands tq T, N. in Fee, and 
if he dies without Heir, that it ſhall re- 
main to 7. S. in Fee, this is a void Remain- 
der, becauſe it depends upon a Fee Sim- 


% 


ple, 19. H.8. 8 
6, A 
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_ * 6. A Deviſe of Lands to A. and the Devi- 


for is afterwards diſſeiſed, and dies, this De- - 


viſe is void, for a Deviſe cannot take ef- 
fe, -_ the deviſor dies not Seifed, 39 H. 
G6, IS. 

7. A Deviſe made to an Infant en wentre 
' ſa Mere, and the Deviſor dies, this is a good 

viſe, and yet the Infant is not in Reram 
natura, neither at the time of the Deviſe, 
nor at the time of the Deviſors Death, 11 H. 
6. 12: vid. infra Obſerv. 18. | | 

8. A-Deviſe of Lands to I. N. he ſhall 
not have the Land but for Term of his Life ; 
and if it be deviſed to him #n perpetuum, or 
to him or his Afﬀigns, this is a Fee Simple, 
22 E. 3,16. 

9. A Deviſe of Lands to another for to 
give, ſell, or to do with it at his Will and 
pleaſure, this is,a good Fee Simple, for the 
Intent of the Deviſor ſhall be ſo taken, 7 E. 
6. Br. Deviſe 39. 

to. If a Deviſe be to one in feodo. Simpli- 
ci, the Deviſee hath a Fee Simple, Br. Dewiſe 
29 in Fine. - 

11. A deviſe of Land to a man's Wife,.to 
diſpoſe at her Will and pleaſure, and to give 
to which of her Sons ſhe pleaſeth, ſhe has 
an Eſtate for Life, with an Authority to 
diſpoſe ic to one of her Sons, Latch's Rep. f. 
134. Daniel v. Upley. 

12. A Will is made, and the party ſays, 
be will not make bis Will, this is no Revo- 
=_ Owen's Rep. f. 80. Gibſon v. Mw 
teſſe. 


13. A 
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| 13. A Deviſe, that his Wife ſhall have 
the Occupation and profits, during her Wi- 
dowhood; is a good Deviſe of the Land it 
I, during ſuch time, Owen's Rep. f. 6 and 7. 
Haver ington's Caſe. | 
14. By the Deviſe of the free uſe of Land 
the Intereſt in the Land, and the Right 
to take the Profits paſs, Sanders 1. part f: 
196. Cooke v. Gerrard, vid. infra Obſerv; 
25. 
- 5. An Eſtate deſcendible and determi- * 
nable, upon the Death 'of Tenant in Tail 
cannot be deviſed wichin the Statutes of 
32 I B, c: i. and 34H. BS. c. 5. Senders 1 pf 
f. 261. Took v. Glaſcock. vid Bulſtrode 3. pt: 
185. Cooper V. Franklin. 
16. An Eſtate for anothers Life is not 
deviſable, Sanders 1 pr. 261. Took v. Glaſ- 


cock. 

17, A Deviſe to the Eldeſt Son, tho? it be 
by words of Condition, yet it is a limita- 
tion, and. upon this limitation it ceaſeth, 
withoat Entry, or Cainy; Carters Rep. 171: 
Rundale v. Eeley. | | 

38. A-Deviſe of Land to an Infant er 
Ventre ſa mere is good, if conſtrued by way 
of Executary deviſe, Carter's Repyf. 5. Davies 
Vv. Kempe, in Bret and Ridgden's Caſe, Plow- 
dens Commentaries ,. where a man deviſeth 
Lands to an Infant en wentre [a mere, fo as it 
may be conftrued an Executory and' fu- 
ture Devile, it is good ; but if enwentre Sa me* 
re be conltrued-generally 'and immediatly, 
the Books are , *tis naught becauſe there is 
no immediats Deviſce to take it, vid. Supra 


Obſerve 7. Infra Obſerv. 33+ | 
19. A 


.c1% A Devide of Black Acre to 4. in Fee 

and after by the ſame Will, deviſeth a third 

part" to. B: for Life or in Tail, this Deviſe 

to B. doth not make void all co A. but B. 

ſhall. have the Eſtare in Poſſeflion, and 4, in 

— 16400 Carter's Rep. fe 174.) Rundale V. 
6J4. | 2 

20. A man has two Houſes in 4. and E. 
and deviſes his Houſe in 4. and his Lands 
in--B..to. E. _ Houle in B.. paſſes not, 4n- 
derſan-2:pt. n-69% fo 123. | 

2 bs Tap oh the Heir- and - his Heirs 
is: void, Auderſan 2 ub 6. fe v1; 
© 22, A Deviſe of Lands to one with charge, 
is #;deviſc in Fee, 'Foves's Rep. fi, 102. Let ve 
Withers. id: Co:\Lib.:6. Collier*sCaſe, and Cro: 
Car. 157. Anſley v. Chapman. 

24 A. devite 's to be governed by the 
Intetition, whether it: be-expreſisd by apt 
wards, Or not, Sir The. Foxes's \Rep. f. 17% 
Holmes v. Meynell. : © 
;- 24s Words in'a Will;thac worketh/or tends 
in Diſinheriſon ought co be cleer, and ftrict- 
| ly eaken; Sir Zhowes Fores's Reps f. DL, 114; 
Gold v.: Goddard; \bn4 Freak V. Lee. / vid. Cro. 
Cari 257. Anſtey'v./Chapmen, and © 4.47 Wilkinr. 
ſom. ve. Maryland, Cro. Eliz. 742. Taylor V. Sawyer 

25. A deviſe of the profits of the'Land, is 
a'ipodd deviſe of: the Land it ſelf, Bulſtrode 

3 pt-:10 5. Blangford ve Blamford, vid. Supra. Ob- 
ſervations 13 and 14. 

86. 'A man hath two Sons, named Fobn, 
by Will he deviſes Land to Fobs his Son 3 
 thisis a void Deviſe for the uncertainty in 

it, Bulſtrode 1 pt. fo 62. Wood v. Ingerſole. 

wr, 27. When 
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. 25. When the intent of the Teſtator or 
Deviſor-in his Will, does not agree with the [ 
Rules of che Law, his intent is void, Ba/frode 
1 pt. f 63 Wood v. Ingerſole. . 

28; A Will Written before the death of 
the Teſtator, -although it be never ſhewn 
. unto him, is good within the Statute of 32 H; 


8. 'c, 1. of Wills. Caſe reported by Bendloe An I- 


no 4 & 5. Ph. & Mar, IO 

29. A Deviſe of a Houſe cn terrii'per- 
#inentibus, ſhall paſs Lands, which have been 
uſed five. or fix years with the Houſe; but 
if they were divided half a year before the 
Deviſe it is otherwiſe, although:there was a 
ſufficient Union before for the making a Re- 
putation, Palmer's Rep. 375, Inter Loftus and 
Barker. © \ 4 

$0. A Deviſe of a Term or of Land, or 
of the Occupation of: the Larid, are all ons 
and good, Palmer's Rep. f. 335. Child and 
Balies Caſe. 3 

32... A Will Gnawn in pieces by Rats, yet 
Dy the help of the pieces pur together, was 

ards proved and good, Allen's Rep. : 

33. A Deviſe to an Infant «» wertre fa 
were, for 15 years, the Remainder over, is 
good by way of Executory Deviſe, Raymond's 
a f. 33. Bate V, Amburſt, vid. Sapra Ob» 

erv. 18, 

34. An Eſtate i*» fwtiwro \and a Conti 
gent precedent, makes an Executory Deviſc, 
Raymond's Rep. 83: Bate v. Amburſk, 

35: A Reverſion ſhall-paſs in a laſt Will 
and Teftament, by the words, 4/1 my Heres 
ditaments, Ventris 2 pt. 286. Willower v. Lyd- 


cots 
36, Lands 


4. ' 36. Lands Deviſed for the payment of 

* Debts and- Legacies, and the-Reſidue of the 
4 Perſonal Eſtate is given to the Executors, 
after Debts, and Legacies paid 3 the perſo- 
nal ' Eſtate ſhall notwithſtanding, as far as 
it will go, be applied to the payment of 

.the Debrs and Legacies, and the Land char- 
« ged no farther then is neceſſary, ro maks 
up the Reſidue, Yentris 2 pt. f. 349. Anony- 
Mus. 

- 37. Lands may be Deviſed to the uſe of 
another, but if no uſe be limited, they will 
lodge in the Deviſee ; for a Deviſe doth im- 
ply a Conſideration, Yentris 2 pt. 312. Burchant 
k Durdant. 

38. One may revoke a Will in Writing 
by Parol, and may revive it again by Pa- 
roll, as *twas ſaid by Rolls Chief Juſtice,Sriles's 
ot 418. Bridges and the Lord Chandois their 
Caſe. 

39. In a Will a thing iniplied ſhall not 
Control a thing expreſſed, Leonard 3 pt. nn. 

218. Incheley and Robinſon's Caſe. 

40. Where there. is a Cuftom to paſs 
Lands by Paroll, or nuncupative Will ; yet they . 
ſhall not paſs whithout expreſs, and plain 
words, Ventris 2 pt. 286. Willowes v. Lyd- 
Cots; 


II. Queſti- 
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I. Queſtions with their Reſolutions. 


1. Deviſe of Lands to I. S. for 1Life Remain 
der to bis Heirs Males, and to their Heirs Males 
of their Bodies, the Deviſor dies, I. S. has Iſſue 
a Daighter, who bas Iſſue a Son, and then 1.S.. 
dies, »1hether the Sort of the Danghter ſhall In 
herit the Land? | 

Adjudged, that the Soni of the Daughter 
ſhall enjoy the Land, altho* he conveys all - 


| by the Heir Male, Ratione. voluntatis Dewjis 


ſoris otherwiſe it is where Lands are givew 
by way of Grant, or Feoffment, or any ather 
way at the Common Law, 11H. 6. 12; By 
Dewiſe 3%. 30 H. 8. Br. Deviſe 29. | 

2, Whether Survivorſhip can take place in De 
wviſes? 

, man Deviſeth his Landsto two men and 
their Heirs, and dies, and then one of ths 
Deviſees dieth, and the other ſurvives, he 
ſhall not have the whole, by Survivorſhip, 
but only one Moyety, and the Heir of the 
other ts (ogy ſhall have the other Moy+ 
ety ; for it was the intent of the Deviſor, 
according to the Judgment of Audeley Chan- 
cellor of England, 30 H: 8. Br. Devifes 
29. | 

3. A Tenatit for Life, Remainder over in 
Fee, Tenant for Life refuſeth to take by the De- 
wiſe, whether he in the Remainder after the 
death of A. may Lawfally enter ? 

If a man Deviſeth Landsto 4. for Life, the 
Remainder over to B, in Fee, and dies, os 
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- firſt Deviſce 4. refuſeth to take any bene- 
titby the Deviſe, yer after his death B. ſhall 
have it, and he may well enter, and enjoy 
the Lands according to the Deviſe z for it 
takes effett by the death of che Deviſor 
contrary it is apon a Grant, if the firſt 
refaſeth the Livery of Seiſin, he 'in Re- 
mainder has no remedy; for a Grant by 
Feoffment cannot take effeR, but by the Li- 
Very. 37 H.6. 37. Br: Deviſes 14 _ 

4. Whether a perſon cantake an Eſtate for Life, 
by Implication ? | 
| Ifa Man Will that his Son I. ſhall have his 
Land; after the Death of his Wife, and dies, 
here the Wife of the Deviſor ſhall have the 
Lanid firſt for Term of Life ; ſo like wiſe if a 
man deviſeth his Goods to his Wife, and that 
after the Deceaſe of his Wife, his Son and 
Heir ſhall have the Houſe, where the Goods 
are, there the Son ſhall not have the Houſe, 
during thelife of the Wile: for it doth a pour 
that his intent was, that his Wire ſhould have 
the Houſe alſo for Term of her Life, notwith- 
ſanding ic were not deviſed by expreſs 
words, 29 H. 8. Br. Deviſes,48. 13 H. 7.17 
Br. Deviſes. 52. and the Author of the Terms of 
Law f. 122 b. Tit Deviſ e | 

'$. A Deviſe of Land to a man by ſuch 
words, SC. to him, and to his ; or by ſuch words, 
SC. to hitni to do his will therewith, whether the 
Deviſet can rightly claim a Fee Simple in the 
ſaid Land ? % 

By the opinion of Fitz Herbert and other 
Juſtices of the Common Pleas, thatif a man 
deviſech Lands to —_ by ſuch words, c 
| 2 0 
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To him and his, or by ſuch words, Sc. To hims 
to do his Will therewith, that the Deviſee - in 
ſach caſes has an Eſtate in Fee Simple in the 
{aid Lands, Bendlows Rep. f. 11. pl. 9. 

6. A man makes bis Will. and Willeth that 
bis Executors, ſhall ſell his Land, Or that if a 
man by bis Will deviſeth his Land to his Ex- 
ecutors to be Sold,] and dies, and one of the 
Executors refuſeththe Adminiſtration of the Goods 
of the ſame Teſt ator before the Ordinary, whether 
the other Exetutor can ſell this ſame Land, to the 
Refuſing Executor ; 

[te was the, Opinion of the Juſtices of the 
Common Pleas, that the other Executors/ 
Cannot Sell the ſame Land to that Executor, 
that hath refuſed the Adminiſtration, by the 
Statute of 25 H. 8. c. for that Executor, 
which refuſech is yet party, and Privy to 
the Teſtament, and one of the Executors 
at his pleaſure, Bendlow's Rep. f. 15. pl. 15. 
_ Trin. 41 E, 3. 32. and Trin. 36 H. 
6. Sv. | 

7. A Deviſe to L.S. of Lands holden m S& 
cage by theſe Words, 1 releaſe all my Lands to 
LS. and his Heirs, whether I. S. bas @ Fee Sims 
ple in theſe Lands? 

It was the Opinion of the Juſtices of the 
C. B, That if a man by his laſt Will in 
Writing deviſeth his Lands held in Socage 
by thele words, Sc. I Releaſe all my Lands 
fo A. and bis Heirs, that this A. has an 

Eſtate in Fee Simple in thoſe Lands by this 
Dewife, Bendloes Rep. f. 30. pl. 50. 

8. A Deviſe of Lands to bis two Sons to be 
Equally divided between them, whether they be 
Foyntenants, or no? 


Moun- 
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Mountague Chief Juſtice of the Common 
Pleas held, that if a man by his laſt Will in, 
Writing deviſeth his Land held in Socage 
to: his two Sons, Equally to be divided between 
' them, that now after the death of the De- 
viſor, the Deviſees are Jointenants of the 
Land, till Diviſion was made, for that the 
words Sc. To be divided, are words in the Fu- 
ture Tenſe, Bendlces Rep. f. 36 pl. 63. Vide a 
Reſolution touching the word Equally, Leon. 3 
pt. 11. 44+ Daliſon f. 77. 

9. Lands bolden in Socage, are Deviſed to 
I. S. to perform his laſs Will and Teſtament, 
and to pay his Debts and Legacies, whether 
by this Deviſe T. S. upon Performance of the 
things aforeſaid, hath @ Fee Simple in theLands ? 

It was held by the Juſtices of the Com- 
mon Pleas, that if a man by his laſt Will in 
writing deviſeth his Lands holden in So- 
cage.to another, to perform his laſt Will and 
Teſtament, and to pay his Debts and Lega- 
cies, that by this Deviſe, the Deviſee hath 
an Eſtate in Fee Simple in the ſaid Lands, 
if he perform the Will, @&c. accordingly, 
Benaloes Rep. f. 37. pl. 66. 

10. Whether in a Will, Acres of Meadow ſome 
Miles diſtant from a Meſſuage will paſs by the 
Word Appurtenances &- 

Sir R. K. ſciſed of a Meſluage, and of 
two Acres of Meadow, four miles diſtant 
from the Meſſuage held in Sacage, Deviſeth 


\ _ by his Will, the Meſſuage cm pertinentijs, 


ſex aliquo ſpeFamibus, to his Wite, during her 
Widowhood with divers Remainders over ; 
ſeeing the Deviſor -was ſeiſed of the Met- 


ſaage; and two Acres, four Miles diſtant, 
| N 3 which 
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the Meſſuage, If 


which were occupied for Seven years, with 
dy -this Deviſc of the Meſ- 
ſuage witch the Appurtenances, the two A- 
cres paſſed ;'and it was reſolved by the Court, 
chat the ewo Acres did not paſs, by the de- 
viſe of the Meſſuage, with che Appurte- 
nances, for the Law will not draw all the 
Land Qccupied with a Houſe, and fo it has 
been adjudged before, Lirrleron's Rep. f. 5. 
Kene V, Alles. | | 

II. 4A Deviſe to Five Men, their Heirs, and 
Aſſigns, all of them to have part, and partlike, 
the one to have as much as the other, whether 
they be Foyntenants or Tenants in Common? - 

A Man makes his Teſtament, and gives 
to Five Men, their Heirs and Afiigns, cer- 
tain Houſes 'in Fleet-ffreet, all of them to have 
part and partlike, the one to have as much as the 
other ; and whether they were Joyntenants, 
or Tenants in Comraon, was the Queſti- 
on? And it was Adjudged and Reſolved, 
that they were Tenants in Common, Lit- 
tleton's Rep, f. 46. Faques and Thorogood v. 


_ Collins, 


12. By a Deviſe of Lands, Meadows and 
Paſtures, whether a Houſe paſſes ? 

In an Eje&tment the Jury found, that 7. S. 
being ſeiſed of a Capital Meſſuage in the 
County of Oxford, and alſo 'of a Houſe 
and Land in Walter in Hartfordſhire, makes a 
Leaſe for years of his Houſe and Land in 
the County of mo pv and then by Will 
does Deviſe his Houſe, in the County of Q, 
together with all other his Lands, Meadows, 
Paſtures, with all and ſingular their Appur- 
tenances in Walter in the County of c 
| | obn 
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Fohbn Ewer, and whether the Houſe in Wal- 
ter, in the County of H. does paſs ar not, 
was the Queſtion. It was adjudged that the 
Houſe did not paſs, for by the particular 
mentioning of all his Lands, Meadows and 
Paſtures, the Houſe is Excluded, Owes's Rep. 
fe 74, 75» Ewer v. Heyden, wid. Cro. Eliz. f. 
476, Ewer v. Heyden. | 

13. What paſſes by this Word | Lively-Hoed ] 
in.es Will according to the Cuſtom of London ? 

Bendloes Sergeant moved this Caſe, A Man 
Seiſed of Lands and Tenements in Londen 
Deviſeth them, by theſe words; I Wl! and 
Bequeath unto my Wife Alice, my Livelyhood 
in London for the Term of her Life, By this 
Will the Lands in London pals to the Wife, 
by this word Lively-hood ; And Brook Juſtice 
faid, that it was in Ancient time uſed in 
divers places of this Realm, and had been ta- 

en for an Inheritance, to which Dyer agreed, 
Owen's Rep. f. 30.4 & 5 Ph. and Mary. 

14. A Man having two Daughters, his Heirs, 
doth Deviſe his Land to them in Fee ; what E- 
ſtate have they by this Dewiſe ? 

If a Man Devifeth Lands to his Eldeſt 
Son, it is void, and he is in by deſcent; 
It was holden by the Court, that they ſhall 
hold by the Deviſe, becauſe he gives ano- 
ther Eſtate to them then deſcended 3 for by 
the Deſcent each of them had a diftin& 
Moyety, but by the Deviſe they are Joyn- 
tenants, the Survivor ſhall have all. And 
Fenner ſaid, If a man had Land in Bur- 
rough Engliſh, and/Guildable Lands, and De. 
viied all his Lands to his ewo Sons, and dies, 
both af them ſhall rake joyntly, and the 

4 N 4 Younger 
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Younger ſhall not have a Diftin& Moyety in 
Burrough Engliſh, nor the Elder to the Guil. 
dable Land, but they are bgth Joyntenants, | 
Owen's Rep. f. 65, Hill. 37 Eliz. 

15. L. Seiſed of Lands in Fee, deviſeth it to - 
two Perſons Equally and to their Heirs, whe- 
ther this makes them Joyntenants, or Tenants 
in Common ? | 

All the Court held, that they were Joyn- 
tenants and not 'Tenants in Common, Anger- 
ſon 2 pt. n. 10. f. 17. 

16, A Man deviſes bis Land to. bis Wife, 
durins her Life, Remainder over Exitui ſuo, ' 
And he has a Son, and a Daughter and dies (e- © 
ſed, whether the Daughter ſhall take any part 
of the Land? 

It was adjudged, that the Daughter ſhould 
take nothing notwithſtanding it was a Le- 
gacy 3 and the Judges held. that this word 
Exitui, is no other in Senſe then' un Iſſue, 
and not more 3 And then it cannot be known 
what Ifſue of the Ifſues ſhall be intended by 
the Will, to have this Land ; but that is fo 
uncertain, that the Jugdes cannot know, how 
to do Rights for if it be intended to one, 
- je cannot be known, to which of them, and 
therefore it ſhall be. caken as a void paroll, 
notwithſtanding it is by a Will, which ma- 
ny times ſhall be taken, according to the 
intent, as by many of our Caſes in-our 
Books may be ſeen ; but this is always to be 
intended, when che intent of che party, by 
the words contained in the Will, may be 
known, otherwiſe not,” Anderſon 2 pt. n, 81. 
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17. A Dewviſe to ſell Lands, without naning, 
who ſhall ſell them, whether the Deviſe be void 
or n0t ? 
 Upona ſpecial verdi the Cafe was ſuch.; 
IT. $. ſeiſed in Fee, Deviſeth that his Lands 
ſhall be fold, after his Wifes Death, and that 
ſhe ſhall diſpoſe the Monies to divers of his 
Kindred, and made his Wife Execurrix, and 
dies; the Executors of the Wife ſell to I N. 
and his Leſſee brings an EjeQtment againſt 
the Heir of the Deviſor ; the whole Court 
was of Opinion, that the Deviſe was void, 
for not naming the vendor, Sir Thomas Fones's 
Rep. f. 25, 36 Pit v. Pelham, 

18. 4 Deviſe of a Remainder proximo de 
ſanguine of the Dewiſor, and at the time of the 
falling of it, are two Daughters, whether one, or 
both ſhall have it ? 

It was the Opinion of Dodridge and Haug h- 
ton, that both ſhall have it ; but by Mounta- 
gue, the elder Daughter, Palmer*s Rep. f. 11, 
12, 13. Periman and Biford'sCaſe. 

19. By a Deviſe of the Reſt of all my Lands, 
what paſſes ? | 


One being Seiſed of the Manor of D. and 


other Lands in the County of $S. by his 
Will in writing deviſed the Manor to 4. for 
ſix years, and part of the other Lands to 
B. in Fee, and then comes in this Clauſe, 
and 'the reſt of all my Lands in the Coun- 
ty of S. or elſewhere, I give to my Brother 
and the Heirs of his Body 3 and the Que- 
ſtion was, whether the Reverſjon of the Ma- 
nor paſſed, or no; for+ it wasfaid, that the 
word Reſt did extend only to ſuch Lands 

| as 


135 
Q. 


S, 


S, 


S, 


— 


186 . Guſdeto the Conveyancer. Part Ih. 


as were not Deviſed before ; but it was ad- 
judged, that the Reverſion of the Manor 
paſled by the Deviſe, Aleyn's Rep. f. 28. 
Wheeler v. Walroon. ; 

20. A power reſerved to D. to revoke aDeed 


by writing, Subſcribed and Sealed by him, in 


the preſence of two or more Credible Witneſſes 
in expreſs words, 8c. D. makes bis will in Wri- 
ting in the Preſence of two Credible Witneſſes, 
without making Expreſs Revocation, whether this 
be a good Revocation ? 

It was Adjudged, that it was a good 
Revocation; and the Will a good Execu- 
tion of the power, Raymond's Rep. £05,301. 
Guy v. Dormer. | 

21. Lands are granted to two men, ar the 
Heirs of one of them, whether the Reverſion be 
Dewviſable ? | 

If Lands be granted to two, and the Heirs 
of one of them 3 it was held by Windbam 
and Twi{den Juſtices,that the Reverſion isnot 
deviſable. 7wiſden , When there are two ' 
Joyntenants, and to the Heirs of one of them, 
it often has been a Queſtion ; if he that 
hath the Fee, may deviſe it, and there are 
Opinions both ways. Windham, in ſuch Caſe 
he cannot Deviſe, Raymond's Rep. f. 40. Weeden 
Vv. Baldwin. _ 

22. | give all to my Mother, All to my 
Mother, whether Lands can paſs by theſe 
words? 

Upon a ſpecial Verdi found, &c. viz. 
I give all to my Mother, All to my Mother ; 
And reſolved, that Lands do not paſs I 
theſe words, by rhe whole Court, Raymond's 
Rep. f. 97. Bowman v. Milbank. F 
| 23. &» 
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23. T. #nd two others were Tenants in Com- 
mon of @ Manor; 'T. makes bis Will in Wri- 
ting of bis Third Part, and then by Indenture 
and Fine, Partition is made between theſe Tenamts 
in Common 3 whether this Partition be a Rewo- 
cation of the Will ? 

Temple and two others were Tenants in 
Common of the Manor of Burton Baſſet in 
the County of Warwick in Fee 3 Temple 
makes his Will in Writing, of his Third Part ; 
and by Indenture and a Fine, Partition is 
made, betwixt the Tenants in Common ; 
\ And if this Particion be a Revocation of 
the Will was the Queſtion ; and it ſeemed 
to all the Barons of the Exchequer, That it 
is not any Revocation, Raymond's Rep. 240. 
Rifley v. Dame Baltmnplaſs. : 

24+. A Curdte uncapable of taking an Eſtate 
in Succeſſion, for want of being incorporate, 
ther the Heir of the Dewiſee ſhall hold the  E- 
wap in Truſt for. the Curate for the time be- 


An Impropriator deviſed to one, that ſer- 
ved the Cure, and to all, that ſhould ſerve 
the Cure, after him, all the Tithes and o- 
ther profits, &c. though the Curate was in- 

capablo to take by this Deviſe in ſuch man- 
ner, for want of being Incorporate and ha- 
ving Succeflion, yet my Lord Chancellor 
Finch Decreed, that the Heir of the Deviſee, 
ſhould be ſeiſed in Truſt for the Curate for 
the time being, Ventris 2 pt. 349. Anon 
Mus. 

25. Lands were Deviſed to two Daughters, 
equally to be divided, and to the Survivor 


them, and to the Heirs of the Body of f- 
Wr> 
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Sarvivor of them, whether :his be an Eſtate 
of TFointenancy, or Tenancy in Common ? 

Rell Chief: Juſtice ſaid , that the- words 
Equally to he divided in a Will do make a Te- 
nancy in Common by Conſtruction, but 
in a Grant ic would be otherwiſe; but here 
upon the entire Will, it does not appear, 
that the - Lands ſhould be divided, but 
that there ſhould be a Strvivor; and that. 
the Land was intended for a Security for 
a Portion, and that the deviſe ſhould ſtand, 
till the Monies ſhould be paid, and in a Will 
the laſt words of it do Explain the firſt 
words; but it is not ſo ina Grant; and all 
the Juſtices ' agreed with the Chief Juſtice, 
Stiles's Rep. f. 211. Hard v. Lentball, | 

26. A man Deviſeth by bis Teſtament to 
his Daughter Jane Totam terram ſuam in 
Dale, Habendum ſibi & heredibus de Cor- 
pore ſuo Legitime procreatisz And by the 
ſame Will he deviſes tro Ann bis Daughter, 
Totam terram ſuam in tenura. I. S. n the 
County of Hartford, where in Truth Dale was in 
the County of Hartford and parcel of theſe Lands 
were in the Tenure of I. S. whether Jane (ball 
bave the Lands in Dale, in the Tenure of I. S. 
by the firſt words, or ſhall hawe them by the 
laſt words ? 

Harris; the Teſtator had given it by the 
ficſt Words, to Fane, by which he cannot 
revoke his Gifr, and give afterwards to ano- 
ther Daughter 3 bur all the Juſtices were of 
the contrary Opinion, Daliſon's Rep. f. 3. pl. 1. 

27. 4A man deviſeth to bis two Sons paying bis 
Dibis, what Eſt ate jhall they bave ? 


At * 


, 


e 
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- Ac this day, if a man Deviſes his Lands 


to his two Sons, (and nameth them by 
their Names,) paying his Debts, they have 
no other but an Eſtate for Lite 3 for when 
a Will is made, and it is Doubul how it 
ſhall be taken, it ſhall be more beneficial for 
the Heir, to fave his Inheritance ; by Hales 
at Sergeants-Inn ; and he faid, that it was 
ſo adjudged, when he was at the Bar, Dal:- 


ſon's Rep. f. 13. pl. 22. 


' .28. A man ſqiſed of Lands, makes a Dewviſe 


of them by bis Teſtament to his Wife, to dif- 
poſe and employ them, upon ber ſelf, and ber 
Sons at her Will and Pleaſure, what Eftate 
has the Wife, or whether a Fee thereby? 

It was held by Dyer, Weſton and Walſh, 
that ſhe had a Fee thereby z as it he had 
Deviſed the Lands to her forever, for the 


Conſtruction of the Law, ſupplieth the de- 


fe& ot the Deviſor's Words, according to his 
Meaning 3 and it was alſo held by Dyer 
and Walch, that the Eſtate in ir ſelf is a 
Condition, for thoſe words of Intention, 
are a Condition in any Deviſe, but not in 
a Grant or Feoffment, unleſs it be'in, the 
Caſe of the King, and the words amount- 
ing to ſo much, ſo that ſhe does not give 
the Lands over to a Stranger, but ſhe muſt 
give it over to one of her Sons, Daliſow's 
Rep. f. 58. pl. 5. 30. Vide my firſt part Que- 
fon. p. 209. 

29.' A man Deviſeth bis Lands to bis Wife, 
De anno in annum, ni John his Son ſhall 
come to the Age of 20 years, and dies, the Wife 
enters John rhe Son dies before he comes to 
tbe Age of 20 years, whether the Intereſt of the 


ife 


S, 


$. 
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Wife be determined by the death of the Son, be- 
re the 40 years? 
Ie was held by all the Juſtices, that b 

the death of the che Eſtate ' of the Wife 

was ended; for it is intended, that the Will 


of the Deviſor was, that ſhe ſhould hdve 


his Lands, during the Minority of his Son, 
becauſe he could not duly order his Lands, 
being within Age, and by his death the 
reaſon of his Wife's Management ceaſeth ; - 
and Dyer ſaid, that by thoſe words De amo 
in amum, it's intended, that the Will of the 
Deviſor was, that the intereft of the Wite - 
was determined by the death of his Son ; 
but. if the Words had been until the Son. 
ſhall come, or may come to the Age of 
20 years, then notwithſtanding his»death 
the Eſtate of the Wife continues, Daliſon's 
Rep. f. 58. pl.6 _ | 

30. A man Deviſeth his Lands to his El- 
deft Son in Tail, and that the Executors ſhall 
take the Rents of the Lands to the intent to find 
him and his younger Brother at School, till they 
come to full Age, Whether the Executors had an 
Intereſt in the Lands till the full Age of the 
Deviſee? 

The Opinion of Brown and Weſton was, 
That the Executors had an Intereſt in the 
Lands, till the full. Age of the Deviſce ; 
as if he had Deviſed his profits of the Land 
to them, Daliſon's Rep. f. 46. pl. 2. Vide 
@ Reſolution to: the ſame effet in Leonard 2 te 
n. 280. 

31. The Father Seiſed of Lands, is bound in 
an Obligation, and Deviſeth his Land to bis 
Wife, until his Son ſhonld come to the Age of 

2! 


21 years, the Remainder to the Sor in Fee, and 
other Lands did deſcend to the Son from bis 
Father, whether the Heir in this Caſe ſhall be 
at bis Eleftion to wave the Deviſe, and take 
by deſcent, or & Contra ? 
\ It was the Opinion of Gawdy and Fenner 
Juſtices, That the Son ſhould be Judged 
in by Deſcent. Clencb held the Contrary, 
Leonard 4 pt. n: 97. Baſpole's Caſe. 
$2. A Deviſe of ſeveral Parcelt of Land to 
ſeveral Perſons, and the Survivors to be each 
others Heir, what Eſtate paſſes ? 

'Fobn Hambleton had Iſſue Four Sons, Fohy 
the Eldeft, Robert the. Second, Richard the 
Third, and Thomas the Fourth, and Deviſed 
tothem a Parcel of Land, to them and their 
Heirs Males of their Bodies Begotten, and 


if it happen, that any of their Heirs die | 


without Iflue, Male of his Body Lawfully 
Begotten, then the Survivor to be each 0- 
thers Heir. If theſe words make a Remain- 
der, or are void was the Queſtion. And it 
was adjudged -againſt the Plaintiff, for the 
_ Court held, that all thoſe that Survived 
were Joyntenants, and one Joyntenant can- 
not have a Treſpaſs againſt the other 3 for 
by the intent of the Will, it appears that 
the Survivors ſhould have that part, and the 
'Survivority of cach other co be Heir, that is, 
all that Survive ſhall be each others Heir, 
and ſo the Remainder ſhould be to every one 
of them, Owen's Rep. f. 25. Hambleton's Caſe. 
33: 4 Man Seiſed of a Manor, Parcel in 
Demeſn, and Parcel in Service, Deviſeth by 
bis Teſt ament to his Wife, during her Life, the 
Demeſ/u Land, and alſo by the ſame Will De- 


wviſes 
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wiſes unto ber all the Service of the Chief Rents. 


for 15 . years, and further by the Teſtament, be 
deviſeth the Manor to angther after bis Wife's 
Death, whether this Deviſe can' take Effet 


for any part of the Manor as to the Stranger, 


until the Wifes deceaſe ? . 


le was agreed by all. the Juſtices, That | 
the Deviſe takes no Efte& for any part of |}. 


the Manor, as to the Stranger, until after 
the death of the Wiſe 3- and that the Heir 


' after 15 years ended, and during the Life 


of the Wife, ſhall have the Services, - arid 
chief Rents, Daliſon's Rep. f. 5. pl: 6. 
34s In @ Replevin the Caſe was, I. W. be- 


ing. ſeiſed of Lands in Fee, by bis will did De- 


wiſe all bis Lands, and Tenements to A. W. 
and his Heirs, and before bis Death, made a 
Deed of Feoffment of the ſame Lands, and 
when he Sealed the Feoffment, be asked if this 
Feoffment will burt this laſt Will, and if 
will not, I will Seal it; and then Sealed, and 
made a Letter of Attorney to make Livery in 
any of the ſaid I,ands, The Attornty made Li- 
very, but not of the Lands, which were in Que- 
ffion 3 and then the Teſtator died ; and the Que- 
ffran was, whether the Deviſee, or-the Heir of 
the Deviſor four have the Land ? 

It was ſaid in behalf of the Heir, That 
if the Teftator had ſaid, I: © ſhall. not be my 
IWill, then it is a Revocation ; Quod Curia- Con- 
ceſſit. Burt it was the Opinion of the Court, 


That ic appears, that it was the intent of - 
the Teſtator, that his Will ſhould ſtand; - 


and if it be not a Feoffment, it is not a Re» 
vocation in Law, although that the Attor- 
ney 
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ney made a Livery.it part, ſo that the Feoff- , 
© ment was perfect in part 
 ingthe Land in Queſtion, 
was made, this Will is 


” 
- 


EIS as COnCern» 


ereof no Live- 
good, and the Ju- 


ry 
. ry found actordingly, that the Larids do 

not deſcend to. the Heir, Owen's Rep.: f. 86. 
Gibſon v. Muteſſe. : 


354 man deviſed bit Land to his Wife, for © 
3 Fear and becauſe be was in Doubt, whether he 
ſhould bave Iſſue, or no; he 
bis. Will, that if be 

' bis Wife, that then 
the Land' ſhould be ſold, and the Mony 
Coming , diſtribute to three 
j avd wade bis Wife and another his Executors 3 


ſhould not have 
er the death of bis Wife, 


further Willed; by 


@ny Iſſue by 


there 
of bis F 


- the 'Executors after his death, proved che Will 3 


the other. Executor died, an 
. the Lands, whether the Sale be 
-le' was the Opinion of Wray 


tbe Wife Sold 
good or not ? 
and South- 


coat, That the Sale was good, although ic 
be:not expreſſed in the Will, by -whom the 
Land. ſhould be Sold 3 for the Monies com- 
' ing of the Sale, are to be diſtributed by his 
- Executors, to-perſons certain as Legacies, and 


it appertains to Executors, to 
gacies, and therefore they 


pay the Le- 


ſhall Sell, &c: 


As :if a Man Willeth, that his Lands be Sold 
and that the Monies coming thereof, hall 


be diſpoſed of, for the 
ſhall 


now t£ 


Executors 


ment of his Debts, 
Il the Lands, for 


to -them it belongs to pay Debts. Alſo they 
held, that the Lands ſhould be Sold in the 
Lifetime of the Wife, otherwiſe ic could ne> 
ver be Sold; and alſo that the Surviving 


* Executor ſhall Sell the- Land, becauſe _ 
Us 


Oo 
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. Authooey doth Survive, Leonard 2 part ” A 


270s,.:. (43. 2 
.126.: Hhether General. words compriſed in @ 
Will, rar inlorge Special Words befor mit? 
'A Man Seiſed of Copyhold Lands, -De- 


viſed a certain. parcel” of them to his Wife. 


for Life, the Remainder to his Brother, and 
his Heirs, and afterwards in the preſence of 
three. perſons of: the Court, faid to them, 7 
have. made my Will, and I have appoimted all. 
things in my Will, as Twill have it And af 
terwards he ſaid;-Avd here I Surrender all my '- 
Copihold Lands into your bands accordingly. It © 

s moved, if -all: his Eopyhold ' Lands 


ould. be to his Wife, or to thoſe -which | 


were' Specified in his will ; And the Opi+ 
nion of | the whole Court was, That | 
Surrender is reſtrained by the Will, ſo as no 


more paſſes to the Wife upon the whole |. 
matter, but. that which is mentioned in the." 


Will, and the General words ſhall not in- 
large the matter, Leonard 3 pt. n. 4.3- A 
1.137 A —_— all my Lands in A. whe |} 
ther. it paſs afterwards purchaſed there, 


_ If IT detlareit.to a Stranger, that they ſhall go as 


the reſt? 
Ejefione firme, upon a ſpecial verdi&t the ' 
ale was ;' that one' Richard Parſons was 
Seiſed of divers Lands in Aldworth, and had 
Hue Four Daughters, viz. Barbary, Foen, 
Frances and Mary, made his Will in writing, 
and thereby Deviſed all his Land in 4. to 
Barbary and Foan his Daughters, and made 
them his Executrices, and afterward pur- 
chaſed otherLands in 4. (which are the 


| = Pare II. Gutdeto the % InVepancer. 
JT Landsin Quinton) and after one 7. S. came 

' $ to the Deviſor, and Deſired, that he would 
Sell unto him thoſe Lands, which he -late- 
ly purchaled.. And he ſaid, No, they oſball 

; go with my other Lands in A. to my Executri- 
ces.” Aﬀerwards he being Sick, the VVill 
[7 | was Read unto him, and he ſaid nothing 
" | thereto but then gave divers Legacies of 
L 
; 


Goods to others, and cauſed them to be 
written and annexed in a Codicil thereto, 
and died, whether thoſe Lands newly Pur- 
, Chaſed ſhall paſs to the Executrices, by that 
Wil was the Queſtion, viz. whether by 
thoſe words uſed to a Stranger, or the an- 
nexing the Codicil to the Will, being only 
concerning Goods, be as a new Publicati- 
on of his Will, to make thoſe Lands to paſs; 
All the Juftices (Gawdy abſente) held, That 
Jy it isa new Publication of his Will, and fſut- 
F ficient by the words to 1. S. for that ſhews 
his intent ſufficiently, and the V Vill writ 
hath words ſufficient. And Fenner held, 
that the Annexing of the Codicil thereto, 
-1s. a new Publication as to it : For therein 
he affirmed, that it ſhould be his V Vill at 
that time. But the other Juſtices doubted 
thereof, becauſe he doth not ſhew thereby 
any incent, that this VVill ſhould be tor 
his purchaſed Land, nor, that he then re- 
gmembred them. But for the Reaſons before 3 
tt was adjudged for the Plaintiff, That thoſe 
Lands well paſſed by the V Vill, Cre. El:z. f. 
493. Becford v. Parnecot. 
38. A Deviſe of Lands in Poſſeſſion and in 


Rever/ion upon a Life, to three EKxecutors to 
ati O ay Sel, 


195; 
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> pay. Depts : One Executor Dies, Tenan® | 
for Life dies, Sale by the Survivors, whathe 


Sell, to 


good or not ? - 204 ap oCen;, Bis 
A Man Seifed of Lands in Poſſeflion, and 
of other Lands in Reverſion, upon\gn E- 


ſtate for Life deviſeth by his. will in wri- 'Þ 


ting, that his Executors. ſhould have all his 
Lands Free and Cuſtomary in D. for ten. 
years to perform his V Vill, and the V Vill : 


of his Father, with the Profits thereof, and  .* q 


that, after the Ten years, his Executors, or 
any' of them, fhould - Sell ir. for the Pay- 


ment of his Debts ; he makes threeExecu- '} 


tors and dies : The one dies ;. the ten years 
Expire 3 the Tenant for Life dies ; the two Sur- 
viving ExecutorsSell the Land, &c. Spurling 3 


This Sale is not good. Firſt, the Reverſion of } 


the Eſtate for Life paſſed not, becauſe he 
had other Lands there, to ſatisfy the words, 
and it was not his intent to pals it, becauſe 
there were not any profits to be taken 
thereby. Secondly, the Sale by two Execu- 
tors is not good, for it ought to have been by 
all, or by the one of them only. But the 


Court refolved to the contrary in both. ; - 


wherefore it was adjudged accordingly, Cro. , 
Eliz. f. 524, 525. Towneſend v. Wale. | 

39. A Deviſe of Lands in A. (the ſame be- 
ing in A. and B.) to his yongeſt Son in Fee, 
and if be dye without Iſſue, his Wife to bawve the 
my whether ſhe ſhall bawe only the Lands 
in A! 

One Biſhop being Seiſed of divers Lands, 


\ called Hays-Lands,which extended into: two 


Vills, Cokefield and Cravfield, Deviſed all his 
Lands 
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Lands in Cokefield, called Heyes-Lands to 1. 
his youngeſt Son, and his Heirs, and after 
in another part of his V Vill. he VVilleth, 
that if 7. his Son died without Iſſue, that 
his VVife ſhould have Hays-Land, and dies, 


 T. dies without Iſſue; and whether the Feme 


ſhall have Hayes: Land in Cranfeld, or only 
that in Cokefield? was theQueſtion. And it was 
Reſolved by the whole Court, that ſhe 
ſhould have that only, which is in Cokefield, 
becauſe there was no more deviſed to the 
youngeſt Son, But Pophan: ſaid, it the De- 
deviſe had been to the Eldeſt Son, and that 
if he died without Iſſue, that his Wife 
ſhould have Hajes-Land 3 there Peradven- 
ture ſhe ſhould have all ; becauſe the Eldeſt 
»0n had all; the one part by deviſe, the 
other part by deſcent. And ſhe ſhould have 
all, which he had ; wherefore it was adjudg- 
ed accordingly, Cro. Eljz. f. 67 4. Woodden v. 
Oſborn. 

40. A Deviſe of 8 Houſe with the Appur- 
fenances, the Houſe being Copibold, the Lands 
Freehold, whether the Land tho uſed with the 
Houſe, ſhall paſs ? 

Ejettione firm. For certain Land in Aſtor 
Clinton in the County of Bucks. Upon E- 
vidence to a Jury, a Deviſe was ſhewn of an 
Houſe with the Appurtenances ; and there- 
| by Land. in the Field was claimed : And 
; Popham doubted, whether it ſhould paſs: 
But Fenner ſaid, that it well might paſs: 

d upon Demurrer in 28 Eliz. it was ad- 
judged accordingly. The Defendant chen 
to make it clearer ſhewed,that the Houſe was 

Q 3 Copi- 


— 
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Copihold, and the Land Freehold z and the 
whole Court thereupon' Conceived, that it 
could not be ſaid appurtenant altho? ic had 
been uſed with it; wherefore the Plain- 
tiff was Non-ſuited, Cro, Eliz. f. 704. Yates V, 
Clinchard. | 
41. 4 Dewviſe to one, and to the Heirs Fes 
males of bis Body begotten, the Deviſee hath a ' 
Son and Daughter, and dies, whether the Daugh- 
ter ſhall enjoy the Land ? 
man Seiſed of Lands in Fee, by his 
laſt Will and Teſtament Deviſech thoſe 
Lands to 7. N. and to the Heirs Females of 
his Body Lawfully begotten and dies ; af- 
ter theDeviſee hath Iſſue a Son and a Daugh- 
ter, and dieth, here the Daughter ſhall have 
the Lands, and not the Son, and yet he is 
the moſt worthy perſon and Heir to his Fa- 
ther 3 but becauſe the Will of the Dead is, + 
that the Daughter ſhall have che Lands, Law 
and Conſcience will ſo alſo. N;bil ef, (faith 
the Emperor Conſtantine) quod magis homini- 
bus debetur, quam ut Supreme voluntatis, (poſt- 
quam aliud welle non poſſunt,) liber ſit Stilus, & 
| a quod iterum non redit, Arbitrium, C. 1. 2+ 
1.and herein the very Heathens were preciſe, 
as appeareth by choſe Verſes of OFavius Aw 
guſtus, which Donatus reporteth, he made 
after that Virgil at his Death gave Comr 
mandment, that ' his Books ſhould be burnt, 


| becauſe they were imperfeR, and yet ſome 


riwaded , that they ſhould be Saved, as 
indeed they happily were, to whom he an: 
{wered thus ; 


Sed 
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—Sed Servanda fides, Suprema woluntas, 
| Quod mandat, fierique jubet, parere meceſſe eſt. 


Engliſhed thus, 


- But Faith and Law muſt needs be kept 
And what laſt Will doth ſay ; 

And what it doth Command be done, 
That needs we mult obey. 


S wa bus Erotematum : 


OR, 


AnIN DEX of the Queſtions 


Relating 3 
Firſt, To Feoffwents. 


- (1.) \ AJ Hether the word 
{ Ded; |in a Fe- 


offment can amount to a 
VVaranty ? II 
" (2.) VVhether Charters 
do paſs by aFeoffment made 
of the Land ? ibid. 
(3.) In what Caſe a Con 
dition upon a Feoffment,can 
be rmed to an Aﬀſignee, 
and not the Heir ? 3b:d. 
( 4.) A Feoffment is 
made to ſuch a one as 
I, D. ſhall name, within 
8 Jducha time, and T. S; is na- 
 mned by I. D. whether be- 

BS forethe Feoffment and with- 
in the time 7. D. can recall 
his Nomination, and naming 


again ? 12 


(5.) VVhether a Feoff- 
ment of Lands without Li- 
very, and within the view, 
and lying in another Coun- 
ty, be good, or not ? ibid: 

(6.) VVhether Livery to 
one Feoffee, ſhall ſerve for 
all upon a Feoffment of 
Lands? | 13 

(7.) A man Leaſeth lands 
for term of years, and af- 
ter thereof makes a Feoff- 
ment to I, N. and ſends 
I. P. to make Livery of 
Seiſin who comes upon the 
Lands, and continues- there 
all Night : But the VVite 
of the Leſſee for years, is not 
Outed, nor the Leſſee ever 
paid Rent tothe Feoffee, but 
to 


to the Feoffor all his Life, 
whether this be ſuch a Fe- 
offment as ſhall paſs Lands 
to the Feoftee ? 13 
(8. ) Whether a Letter of 
Atrurney to make Livery'of 
Seifin, after his Death can 
be good ? I4 
(9.) A. Sciled of two 
Acres, one in Fee and the 
other for Life, infeoffs I. S. 
of both Acres, and Livery 
is. executed in the Fee Sim» 
ple Acre in the name of 
both, whether this be a 
good Livery of Sciſin,or not ? 
ibid. 

(10.) Whether there can 
be a good Feoftment, with- 
out any Livery, or Entry ? 
5 

(11.). Livery of Seilin of 
one Acre in uſe, in the name 
of other Acres, whether 
good ? ibid. 
(12.) Whether a Letter 
of Attorney for the delivery 
of Seifin, withoue a Deed 
of Feoffment, can be good 
in Law? 16 
(13.) 4. Copiholder in 
Tail, accord ing 
ſtom, accepts of a Feoffment 


whether this ſhall work any 
deſtruQion of the Copyhold 
in Tail? bi 


ibid, 
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to the Cu- . 


 (14.)Ifa Letter of At- | 
torney be made to enter in- © 
to all, or any part of the 
Lands, in the name of the 


whole, and to make Livery _ ; 


of Seifin, whether this At- 
torney may enter into any 
part, though in the Poſſeſh- 
on of ſeveral Tenants, and 
make the Livery ſeverally ? 
bid. 
(15.) Whether by Live- 
ry- of Seiſin made of one 
Houſe , other Houſes ſhall 
pals ? 17 
16, Leſſee for Life, the 
Remainder in Fee to [. $. 
who makes a Feoffment, 
and a Letter of Attorney to 
deliver Seifin, which is ex- 
ecuted accordingly, whether 
this Remainder paſles there- - 
by ? ibid. 
(17.) Livery of Scifin 
made before Enrolment , 
whether it ſhall veſt the E- 
ſtate by the Livery and pre- | 
vent the Enrolment? 18 
(18.) A man makes a 
Feoffment to the uſe of his 
Laſt Will, . Whether any . 
thing paſſes by the Will, 
or by the Feoffment ? bi 
(19.) One was produced 
as a Witneſs to prove Live- | 
ry of Scifin, upon a Feoft- ' 
| ment FF. 


- ment, and having an Eſtate 
- at Will, inpart of the Land, 
whether he be a good 'Wit- 


F nefs, or not, to prove the Li- 


very and Seifin? 18 
(20.) A man fſeiled of 
Lands in Fee, makes a Leaſe 
for years, and after infeoffs 
B. with a Letter of At- 
torney to the Leſſee, to C, 
and to D. Conjunttim & 
Divifim, &c. to make Li- 
very * of Seilin, the Lefſlce 
makes Livery in one part 
of the Land, and C. in an- 
other part , whether theſe 
ſeveral Leveries were good ? 
19 

(21.) A Feoffment is 
made- of a Houſe and the 
Deed' thereof delivered in 
the Houſe, without other 
Circumſtance, whether this 
can amount to a Livery of 
Seilin ? 20 
(22.) A Feme Covert 
makes a Charter of Feoft- 
"ment and becoming Sole, or 
diſcovert, makes Livery of 
Seilin Secundum formam 
| Charte, whether this Li- 
very be void, or not ? 
ibid. 

(23.) A Feoffment in 
Fee, ea Intent:one, that the 


Wife of the Feoffor ſhould 
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have the Land for Life, 
the Remainder to his youn- 
ger Son in Fee; whether 
it be a Condition, or an E- 
ſtate executed ? 21 

(24.) A Leaſe is made to 
B. forfyears, the Remainder 
to the Heirs of B. and Live- 
ry is made, whether this 
be a good Remainder ? 

22 

(25.) A man has 'two 
Leſſees for years, by ſeveral 
Leaſes of Land in one Coun- 
ty, and makes a Feoffment 
of all his Land within the 
{ame County, and makes Li- 
very upon the Land of one 
of the Leſlees; outing him, 
in the name of all, whether 
any thing of the other Leaſe, 
ſhall paſs? ibid. 
* (26.) A man Seiled of a 
Houſe, and of a Cloſe, ad- 
joyning to the Houſe, makes 
a Leaſe of the Houſe for 
Term of years, or Life ;-and 
then makes a Feoffment of 
the Houſe (the Termor, be- 
ing at Market, and his Wife 
and Children remaining in 
the Houſe) in the name of 
all, whether the Houſe paſ- 
ſes, or not ? _—_ 


27. 


(27.) A Bargain and Sale, 
and thereupon Livery of 
Seiſin,whether a perfe&t Fe- 
ofkment ? | 23 

(28. AFeoffment made 
to the Son and Heir appa- 
rent, but no uſe expreſſed, 
nor conſideration, whether 
it- ſhall be to the uſe of the 
Son? ibid, 

(29.) A man makes a Fe- 
offment to two perſons up- 
on Condition, that the Fe- 
offees, before ſuch a day ſhall 
make again an Eſiate to 
the Feoffor for term of his 
Life, the Remainder over 
in Fee to a Stranger, one 
of the Feoffees makes the 
Eſtate accordingly, whether 
it be good for the Moyety 
ſeeing the Condition is &n- 
tire ? 2% 

(30.)-If Land be to paſs 
in poſſeſſion, by an Eſtate 
executed what things be re- 
quilite ? ibid. 

(31.)Whether there be a- 
ny difference, betwixt a Fe- 
offment in Fee to uſes, and a 
Covenant to ſtand ſeiſed to 
uſes? 25 

( 32. ) Tenant for Life 
enfeoffs F.S.of White Acre, 
of which he was ſeized for 
Life, with a Letter of At- 
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torney to give Livery of © 
Seiſin, but before the Exe- * 
cution thereof, the Tenant ' 
for Life purchaſeth the Fee, 
and Livery is made, whee | 


pals ? 


1 


ther all paſſes ? 25 


(33-) In what Caſes Li- 
very of Seilin ſhall be ef- 


feQtual, and what not? 26 
(34) Tenant for Life, 


the Remainder to his eldeſt _ 


Son, and his Heirs, join in 
a Leaſe, reſerving Rent to 


Tenant for Life, and his 
Heirs, whether this Rent. 


be determined by his death, 
or not ? 26 
(35-) Lord and Tenant, 


holds by three pence, three JF 
Acres of Land, the Tenant * 


infeoffs the Lord in. Fee of 
one of thoſe Acres, whether 
the Seigniory be exin& for 
part,or in the whole ? 27 

(36.) If a Man be feiſed 


of an Acre of Land in Fee, 


” — 0 : _ F. "0 
- 


and F. S. is ſeiſed to his uſe | 


in Fee of another Acre, and 
he makes 'a Feoffment of 


both Acres, and Livery of - 


the Acre, that he has in 
_ whether: by this 
ivery, the Acre in uſe ſhall 

t 27 
(37-) 6 Reverins up* 
on a Term for years,” grants 


J : 


TS halft 


3 his Reverfion to his Leſ- 

* ſee, for years, by Dedi- Con- 
ceſs & Feoffavi , with a 
Letter of Attorney to exe- 
cute Livery of Seiſin, whe- 
ther the Grantee can take 
by the Livery, or not? 28 


Secondly, To Grants. 


(t.) FF there be two Exe- 
cutors, and: one of 

them grants to another a 
Term of years, how much 
of it paſſes, whether all, or 
Term ? 36 
(2.) 4. having granted 
to him the next Avoidance 
toa Church , does make 
two his Executors, by his 


N Will, and dies, whether can 


' the Executors gtant this A- 
voidance before a Probate 
of the VVill ? ibid. 
(3.) If one grants all his 
 Mannor of D. in N. and all 
*eel of the Mannor, whether 


'F all theLands ſhall paſs, which 


he hasin England, parcel of 
* the ſaid Mannox ? 37 
(4:) Lands are granted 
from the Crown to the ho- 
neſt Men of 1/ington,with- 
, out laying, Hobendars to 
them their Heirs, or 
Succeflors, rendring a cer- 


—_ 
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tain Rent, whether this be 
a good Corporation perpe- 
cual ? £538 37 
(5.) Tenant in Tail of 4 
Mannor, to which an Ad- 
vowlſon is appendant, grants 
the next Avoidance of the 
Advowſon and dies, and 
the Ifſue in Tail enters, whe- 
ther the Grant of the next 
Avoidance be good ® 38 
(6.) A Grantee of' a 
Mannor youn A 
grants the Advowſon ap- 
pendant, and Atturntnent 
is made,whether this Grant 
be good or not ? 38 
(7.) A Grant, or any 
other Conveyance made to 
one by the name of a Knight, 
when he was not a Knight, 
whether this can make the 
Grant, or other kind of 
Conveyance, void? 38 
( 8. ), A Man bargains, 
ſells and grants a Mannor 
with the Advowſon appen- 
dant, the Church becomes 
void , before Enrolment, 
whether he may preſent by 
the wordGrant or not ? 40 
' (9.) Liberty of a VVar- 
ren granted by the King to 
three Coparceners of three 
Mannors, in all the faid 
three Mannors » they make 
Paztition, 


Partition, and one of them 
ts her Mannor, whe- 

the Grantee ſhall have this 
ſame liberty ? 40 
(10.) Leſſee for 10 years, 
tsa Rent Charge to the 
Leſſor for the ſame years, 
and the Leſſor grants the 
Remainder in Fee, to his 
Leflee for years, whether 
by this the Rent beextin- 
iſhed? ibid. 
(11.) Lands demiſed to 
Husband and VVife for 
their lives, the Remainder 
to the Survivor of them for 
years, the Husband grants 
over this Term for years, 
and dies, whether the Wife 
or the Grantee ſhall have 
this Term for years? 41 
(12.) A. granted to B. 

a Rent-Charge out of his 
Lands to begin, when FS. 
dies without Iſſue of his 
Body, which Iſſue dies with- 
out Ifſve, whether - this 
Grant ſhall take EffeR? 41. 
(13.) Leſſee for years of 

* the Pawnage of the Park 
of H. grants all his Goods, 
Moveables, and Immovea- 
ables within the ſaid Park, 
whether the Leaſe of the 
Pawnage paſſeth by the 
words aforeſaid ? 42 
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(14.) A grant to F. S; 
and there be many of that 
Name, to whom this grant 
ſhall be intended ? 42 

(15.) The King grants 
Lands to f, N. & Heredi- 
bus maſculis, whether this - 
Grant be good? 42 

(16,) Whether upon a 
falſe ſuggeſtion, or falſe con- 
{ideration, the grant of the 
King, ſhall be good? 43 

C17.) A Parſon within 
Age of 21 years, grants a 
Leaſe of his Benefice, whe- 
ther this (hall bind him ? 


4 
(18.) King H. 8. _- 
ted Turbariam ſuam in Dale 
to one Farrmpgton, ren- 
dring Rent for 21 years, 
and then the Grantee, em- 
ployed part of it in arable 
Land, and left part of it in 
Turbary » and then Queen 
Mary granted Totam illam 
Turbariam before demiſed 
to F. whether only that paſ- + 
ſed, which was Turbary? 


44. 

(19.) What paſſes in a | 
Grant, by the word Scite 
of a Mannor? ibid. 
(20.) A man gives, or 
grants Lands to F.S. in 
the premiſſes, Habendam to 
him, 


him, and three others for 
their Lives, &- eorum diu- 
tins viventium ſucceſſrue, 
' the queſtion is, what Eftate 
F. S. had, and whether 
+ there be any occupancy in 
the Caſe ? 44. 
(21.) By the' Grant of 
all 'Lands ard Heredita- 
ments in Dale, whether 
Copyhold Lands ſhall paſs ? 
44 

(22.) A man grants his 
Land, O* rotum Statum ſu 
 #m, habendum tor 60 years, 
whether the Habendum be 
- repugnant to the premiſles, 
and conſequently void ? 45. 
(23.) A Leaſe for lite, 

. granted to a Copyholder, 
without Deed, or Livery, 
whether it ſhall deſtroy the 
the Copyhold ? 46 
(24.) Two Jointenants 
hold of a Lord, and the 
Lord grants the Services of 
one of them, and the other 
at Torns, whether the 
Grant be good for one Moi- 
ety of the Services, or void 
in all ? 46 
> (25.) Whether a Leaſe 
granted by a Jointenant t6 
commence immediately, at- 
ter his death, ſhall bind his 
Companion ? 46 


Index of the Queſtions. 


(26.) A Grant of a 
Leaſe for 99 years, if two 
perſons ſhall ſo long live, 
whether the Leaſe deter- 
mines, upon the death of 
either of them? 

(27.) A grant of an An- 
nuity for 30 years, to com- 
mence after the death of the 
Grantee, whether it ſhall 
bind his Heir ? 47 © 

(28.) Three Coparce- 
ners being ſciſed of a Man- 
nor in Fee, to which a Leet 
is appendant, do grant to 
the King two parts of the 
ſame Mannor, with the ap- 
purtenances, whether the 
Leet by ſuch grant is ex- 
tin& ? 4 
(30.) A man ſciſed of a 
Mannor in Fee, makes a 
Leaſe for years, of the Scite 
of the Demeſns of the ſaid 
Manor to' another, and after 
the Leſſee grants the Rever- 
ſion of the Mannor to ano- 
ther in Fee by Deed, and 
the Tenant atturns to the 
Grant » whether by this 
Grant, and attornment the 
Reverlion paſſeth? 4$ 

(31.) A Leaſe for years, 
provided, that the Lefſlee, 
nor his Aiſigns ſhall grant 


his Term over, nor any 


parcel 


_ 


parcel thereof, and then the 
flee dieth inteſtate, the 
Ordinary commits Admi- 
firation, and after the Ad- 
miniſirator, being in pol- 
ſeffion of the Term for 
years, grants parcell of it 
over to a Stranger, whether 
the Condition be broken? 49 
(32.) A man grants his 
Marinor with the Appurte- 
naices, what things (liall 
paſs therewith ? 49 
(33-) VVhether a Leaſe, 

or other Eſtate granted by 
a perſon outlaw'd, after the 
Outlawry, and before In- 
_ taken, can prevent 

- the King's Title ? 50 
(34.) If a Church be 
void; and the King grants 
_ the Mannor, with the Ad- 


 vowlon appendant, whe- 
ther the Advowſon ſhall 

paſs ? ibid. 

(35.) VVhether the 


Grant of an Avoidance by 
Letter be good or not? 51. 

(36.) A man ſeiſed of 
Lands in Fee, grants a 
Leaſe for years , reſerving 
Rent to him, and *his 
Executors, and Afligns, 
and during the Term, the 
Leffor dies, and his Heir, 
who hath the Reverſion 
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brings an. Aion of Debt; 
whether it be well brought 
by the Heir ? SI. 

(37.) A Leaſe ofa Man- 
nor is granted, Habendum 
with all the Members, what 
ſhall, paſs ? $2 

(38.) M. grants to 7. 
roo Acres of Land in ſuch 
a Field, and 6o in ſuch a 
Field, and 20 Acres of 
Meadow in ſuch a Meadow 
in //. and H.'in which the 
Acres are kiiown by Efti- 
mation, or Limits; whe- 
ther the Grantee ſhall take 
the Acres,as they are known 
or according to the meaſure 
by the Statute ? ibid. 


Thirdly, 7o Fines: 


(1.)D Eme Tenant in Tail, 
Remainder to her 
Siſters in Fee, Tenant in 
tail and her Husband levy 
a Fine to the uſe of them 
two, and the Heirs of the 
Body of the Wife, the. Re-- 
mainder to the Heirs of the 
Husbatid with warranty a- 
gainſt them, and the Heirs 
of the Wife, the Fem& dies 
without Iſſue, whether the 
Warranty be a Bar to the 
Siſter ? 65 
(2.) 


| 


' (2.) AFeoffment is made 
to £S. and his Heirs, un- 
til fach Sums of Money be 
paid, and in Caſe of Non- 
payment, a Re-entry 3 the 
Money is not paid ; 1.S. Le- 
vies a Fine, and Five years 
paſs, the Feoffees enter not, 
whether the Fine be. a Bar ? 

ibid. 

c 3.) Whether the deli- 
very of a Declaration in E- 
jetment upon: the Lands, 


' can be ſuch an Entry or 


Claim as to avoid a Fine?66 
(4) Whether a Fine can 
be avoided for part, and can 
fiand good for the Refidue ? 
ibid. 

(5.) Licence to Levy a 
Fine of a Rectory, and it 


is Levied of a Meſluage, . 


whether this be good, up- 
on Cogniſees the Averment , 
that the Houſe was parcel 
of the Rectory ? ibid, 
(6.) Where and how a. 
Fine levied by a Feme Co- 
vert ſhall be ſet afide, and 
where the Commithoner 
who took it may be Fined ? 
67 

(7.) To what uſe a Fine 
ſhall be, where there are 
two or three Declarations of 


|; the aſes made ? 68 
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C8.) A diſtreſs for the 
Arrears of a Rent Charge 
in Fee, after the Grantee 
had Charged his Eſtate by 
a Fine levied by himſelf 
whether good ? 69 

(9.) A Fine is levied by 
B. of the Manor of Dale, * 
and C. has another Manor 
within the ſame County, up- 
on a Scire Facias brought a- 
gainſt C. to execute the 
Fine of his Manor, how muſt 
C. plead ? ibid. 

(10.) Baron and Feme 
in Tail, Remainder in Fee 
to the Right Heirs of the Ba- 
ron, the Baron alone Levies 
a Fine, whether the Iflue 
4n Tail be bound by the 
Stat, of 32 H. 8. c.'36? 70 

(11. A Diffeiſor of Lands 
in three Vills, Levies a Fine 
with. Proclamations of the 
Lands in one of the Vills, to 
another in Fee, and within 
the Five years next enſuing, 
the Diſſeiſee enters into the 
Lands, in the other two 
Vills only, being in the poſ- 
ſeffion of the Diſſeiſor, in 
the name” of- all the faid 
Lands in three Vills, ' whe- 
ther this Entry gains to him 
the Lands in the third Vill ? 


70 
P (12.) A 


« dndex of the Queitions. 


C12.) A Feme Sole Sei- 
ſed of Lands in Tail, takes 
Hushand, and ſhe and her 
Husband Levy a Fine the: e- 
of in Fee,-and the Conu- 
ſee renders the fame Land 
again to the-Baron and Feme 
in Tail ſpecial, the Remain- 
der to the Right Heirs of the 
Wite in Fee; and they have 
Tue a Son, and Baron dies, 
and the Femme takes another 
Husband, and they Levy a 
Fine, of the ſaid Lands to 
a Stranger in Fee, whether 
the Son. may enter for a 
Forfeiture ' by the Sratute 
of 11 H.7. c. 20? 71 

(13.) - Whether a Writ 
of Error, by the Husband 
and Wife, within Age, ſhall 
reverſe a Fine Levied by 
them, againſt both? 3b4. 

(14.) Land was given to 
A. for Life, the Remain- 
der to B. for Life, the Re- 
mainder to one Braybfook 
in Fee, B. jn Poflethon 
Levied a Fine to a- Stranger 
Sur Conuſance de droit come 
ceo, &c. A. dyed, if now 
Rraybrook might «enter for 
the Forfeiture was the Que- 
ſtion ? 72 

(15.) Tenant for Life of 
Land, Leaſed parcel thereof 


to hold at Will,, and being 
in Poſſeſſion of the Reſidue, 
Levied a Fine of the whole, 
the Leſſor entered into the 
Land, which was let at Will, 
in point of Forfeiture, in the 
name of the whole, whether 


this be a good Entry for the 


whole ? 72 

(16.) A Fine Levied by 
a Diſſeiſor, and a Stranger 
within fve years, after Pro- 
clamations, enters into the 
Right of the Diſſeiſee, with- 
out the Privity of the Diflei- 
ſee, whether this ſhall avoid 
the Bar of the Fine Levied 
by the Diſleifor ? 73 

(17.) A Father Cove- 
nanted with one A. that in 
conſideration of a Marriage 
to be had between the Son 
of the Covenantor, and the 
Daughter of 4. that he be- 
fore ſuch a day, would Le- 


vy a Fine, which ſhould 


be to the uſes of the faid 
Son and Daughter in Tail 
for a Joynture 3 the Fine is 


Levied accordingly to the - 


uſes afordfaid ; the Father 


dies, but in the Fine \no 


Mention is made of any 
Marriage had 3 whether the 


Eltate Tail, þe well enough | 
Exe_- 


| 


Executed in the Son and 
Daughter ? 74. 

(18;:) Whether a Fine 
may be Reverſed as to one, 


' and ſtand good againſt ano- 


ther ? ibid. 

(x9.) Tenant in Tail, 
Remainder in Tail; Te- 
\ nanit in_Tail in poſleſh- 
on, makes a Leaſe for 
three Lives, according to 
the Statute of 32 H. 8. and 
afterward . dieth without 
Ifſue, he in the Remainder 
before Entry, Levies a Fine, 
whether the Fine be good ? 
ibid. 

(20. ) Husband and Wife 
Seiſed of Lands in the right 
of his Wife, the Husband 
alone makes a Leaſe by Pa- 
+ roll, for years 3 afterwards 
the Husband and Wife Le- 
vy a Fine, and then the Huſ- 
band and VVife both die, 
whether this Leaſe can be 
avoided by the Conulee ? 


75 

(21:) A man by Deed, 
during the Coverture,makes 
a Joynture to his VVite, af- 
terwards the Husband and 
VVite Joyn in a Fine of his 
Land . the Husband dies, 
' -Whether theV Vife ſhall have 
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Dower z Or not ? ibid: 
(22.) Tenant for Life, 
Bargained and Sold his 
Lands to A. anfl his Heirs 
and afterwards Levied a Fine 
to the Bargainee, Sur Conu- 
ſance de droit come Ceo, &C, 
whether this be a Forfeiture 
committed by the Bargainee? 
ibid. 

(23.) A Remainder is 
limited in Tail to 7 S, and 
the Heirs of his Body, to be- 
gin after the Death of Te- 
nant for Life, whether a 
Fine levied by him in Re- 
mainder, with Proctamati- 
ons in the Lifetime of Te- 
nant for Life, can Bar the 
Ifſue in Tail ? 76 
(24.) Error being brought 
for the Reverſal of a Fine, 
for want of Proclamations, 
whether if the Proclamati- 
ons be reverfed, the Fine 
(hal remain a good Fine 
at the Common Law ? 
ibid. 

(25.)V Vhether the non- ' 
payment of a Poſt-Fine be 
a Breach of a Covenant for 
diſcharging Incymbrances ? 
ibid. 

(26. )If a Bargainee Levy 

a Fine, and within Six 
P 2 Months, 


Months, the Deed is inrol- 
led, whether the Land ſhall 
paſs by the Fine? 77 
(37.) A man Deviſed Sv- 

| cage Lands to his Brothers 
Son in Tail, to have the 
fame at his Age of 25 
years, and died, having a 
Daughter, the Nephew af- 
ter 11 years entered, and 
Levied a Fine, and attained 
to the Age of 25 years whe- 
ther the Iſſue of the Devi- 
ſee was barred by the Fine ? 
' ibid. 

(28.) VVhere, and. in 
what Caſe is it, that a Fine 
(hall be a Bar to a woman 
in Dower, (he -having not 
purlued ber Claim within 
five years ? 78 
(29.) Husband, and 
VVite are Donees in ſpecial 
Tail, the Husband alone 
levies a Fine of the Land, 
whether the Iſſue ſhall be 
| barred ? ibid. 
(30.) Tenant in Tail, 
remainder to the King, le- 
vied a Fine, had iflue and 
dies, whether the iffue in 
Tail was barred ? 79 
. _ (31+) An Infant bargain- 
eth, aud ſclleth his Land to 
anothes by deed indented 
- fora certain ſum of Money, 
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and after within Age, le- 
vies a Fine to the Bargai- 
nee, Come ceo, que il ad 
de {on done , whether he 
{hall avoid the Indenture 
for Non-age, until he has 
reverſed the Fine? 79. 
(32.) VVhethet the Re» 
cord of a Fine, remaining 
with the Cuftos Brevium, 
ſhall be amended, and made 
according to the Record; 
made and remaining with 
the Chirographer ? 79. 


Fourthly, To Common 
Recoveries. 


(I.) Man recovers in 

a VVric of En- 
try, in the Poſt, againſt 
Tenant in Tall, 
voucher, and recovery, in 
value againſt 7/. the com- 
mon vouchee and beforeEx- 
ecution ſued, the Tenant in 
Tail dies, and his ifſue en- 


ters, whether the Recove- 


ror may enter upon the iſſue 
in Tail, or not ? 87 

(2.) VVhether a com- 
mon Recovery againſt an 


- Infant, be as a common 


aſſurance, not to hurt him ? 
ibid. 


upon _ 


(3-) ; 


: 


(3.) A. being ſeiſed of 


% the Mannor of $, in O. and 


of divers Lands in O. ſuffer- 
ed a common Recovery of 
the whole, and by Inden- 
ture, expreſſed the uſes 'in 
this manner, viz. Ot all 
his Lands, and Tenements 
in O. to the uſe of his wife 
for Life, the mainder over, 
&c. And of the Mannor of 
S. to uſe of his youngeſt 
Son in Tail, whether the 
wife ſhall have any thing in 
the Mannor of S. in - ? 
| 7 

(4-) A man made a Fe- 
offment in Fee, to the uſe 
of himſelf for life, and then 
to the uſe of his eldeſt Son 
in Tail, and afterwards to 
the uſe of his right Heirs, 
not having at the time of 
the Feoffment any Son 3 af- 
terward he ſuffered a com- 
mon Recovery, had Iflue a 
Son, who died in the life 
of his Father, . having iſſue 
a Son, and then he himſelf 
died ; whether the Son, and 
the Heir of the Son can a- 
void this Recovery by the 
Statute of 3 7. 8? 53%. 

(5.) A Reverſioner ſuf- 
fereth a common Recovery 
to uſes, whether his Heir 
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can plead, that the Father 
had not any thing at the 
time of the Recovery ?, 8g. 

(6) Whether there be a 
diverſity between a Reco- 
very- to the uſe of Cove- 
nants, and Agreements in 
Indentures, and a Recove- 


' ry to any uſe in the Inden- 


tures, and what it is? #bid. 

(7.) Tenant for life, re» 
mainder over in Tail; Te- 
nant for life is impleaded, 
and vouches him in Re- 
mainder, who vouches 0- 
ver one, that has the Title 
of Formedon , and ſo the 
Recovery paſſes by voucher 
whether the iſſue of him, 
that hath the Title of For- 
medon, can bring his For- 
medon, and recover againſt 
the Tenant for life? go. 

(8.) If a common Re- 
covery be to paſs at the Bar, 
and the Tenant is regdy at 
the Bar, and voucheth to 
warranty, 4. for whom 
he is ready at the Bar to 
appear for the vouchee by 
his Warrant of Attorney, 
whether in this Caſe the 
vouchee can appear by At- 
torney ? ibid. 


(9.), 4. Tenant for life, 
the Remainder to the uſe 
of © 


P 3 


of B. in Tail.the Remainder 
toC, in Tail, the Remain- 
der to the right Heirs of D. 

provided that, A. ſhall have 
power to make Leaſes for 
years, to commence after 
the death of B. without 
iſſue, whether B. can bar 
this Leaſe by a his —* 
Recovery ? 

_ (10.) Indentures aiding 
the uſes of a Recovery, of 
which the ſeals were broken 
off by an Accident, whether 
allowable for good ? i614. 
' (11.) One makes a gift 
in Tail, and reſerves a Rent 
to bim, and his Heirs, the 
Tenant in Tail makes two 
to be Tenants of the Free- 


hold of the Land ſo given, 


againſt whom a Precipe was 
broughtz they vouch the 
Tenant in Tail,who vouch- 
eth over the "common 
vougher, and fo a Recove- 

ry is paſſed, .after which he 
ha has intereſt in the Re- 
verſion, and Rent, before 
the Recovery had, Jifreins, 
upon which a Replevin i is 
bravght; whether the 
Rent continues after the 


| Recovery ? 91 


Iadex of the pee 


, (12.) What ſhall be 
good to flop a Common + 
Recovery ? 92 

(13.) In what Cale A 
Common Recovery may be 
aided by theCourt of Com- 
mon Pleas, upon a Writ of 
Error brought ? ibid. 

(14.) Tenant in. Tail 
diſcontinues, and takes back 
another Eſtate and ſuffers a 
Recovery upon voucher, 
and recovers over in value, 
and dies, whether this Re- 
covery, can bar the ifſue in 
Tail 7 93 


Fifthly, To Exchanges. 
(1.) N Exchange is 

taken betwixc 
two Perſuns, of two Acres 
of Land. by Deed, and in 
the Habendum, a recital 
mentioned, that every one 


ſhall have the Acre put in 
Exchange, with other A- 


cres, to have in excambiuns 


predif. which were not 


in the premiſſes of the Deed, 
whether theſe words will 
nullify, or make veid the 
exchange according to the 
rremille? 100 


pre 


(2.) An | 


(2.) An Exchange is 
made by Parol, between 
two Men in Fee of two A- 
cres of Land. both which are 
lying in one County, and 
before their Entry by force of 
the Exchange , Indentures 
are made between them 
of the fame Acres in Fee, 
without any mention of the 
' word Exchange in the In- 
dentures, and no Livery of 
Seilin is made of the Land, 
but either delivereth to 0- 
ther the Indentures as his 
Deed, and either entreth in- 
to the others Land, con- 
tained in the Indentures ; 
the Queſtion is, what E- 
{tate theſe-ttwo perſons have 
in each others Land ? 100 

(3-) F. N. being ſeiſed 
of. Land to which F. S. 
hath Right of Acton, gives 
unto F. S. Tenements in 
Exchange for a Releaſe of 
his _ whether this be 
a good Exchange or not ? 

IOI 


(4.) 4. difſriſes B. of his 
Land, B. the Diſlſeſee re- 
leaſeth his Right to 4. the 
Diſſeiſor in exchange for 
another piece of Land, whe- 
ther a good Exchange ? 

I O2 
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(5,) Diſſcifor and Di” 
ſeiſee are of one Acre of 
Land, and the Diſleiſor ex- 
changeth this ſame Acre of 
Land, whether this be a 
good Exchange ? ibid. 

(6.) If two Men ex- 
change Land by Deed, 'or 
without Deed, and neither 
enter, whether they can 
make a Revocation of this 
Exchange by Parol ? bid. 

(7.) Two Men make ex- 
changing of two Acres exe- 
cuted in Fee 3 one of them 
dieth, his Son taketh Wite, 
and entreth,and th'other par- 
ty being impleaded vouch- 
eth the Son, which entreth 
into the warranty, ſo that 
the Tenant recovereth in 
value the Acre, which he 
delivered in exchange,whe- 
ther the Son's Wite ſhall be 
endowed of this Acre ? 103 

(8.) F.S. and F. Neare 
enfeoffed of one Acre of 
Land, to have and to hold 
the ſame to them and to 
the Heirs of 7. N. and F. 
D. gives to them another 
Acre of Land in Fee in 
exchange for the ſame Acre, 
of which they are enfeoffed 
as aforeſaid, whether this 

P 4 be 


be a good Exchange in 
Law, or not ? 104 

(9.) An Exchange is 
made in Fee of Lands in one 
County betwixt two Men 
by Parol, before an Entry 
as to the point of Exchange 
either of the Parties, deliver 
Seilin of the Land to the 
other, whether it ſhall take 
effe&t according to the de- 


livery, or as an Exchange ? 


105 

(10.) Speech is had be- 
twixt F. N, and F. S. for 
the making an Exchange of 
Lands, and to that end ei- 
ther of them levy a Fine to 
the other of this Land, with- 
out any mention of Ex- 
change in the Fine, whether 
it ſhall take any effect as an 
Exchange ? ibid, 
(11.) Lord and Tenant 
by Fealry and 12 4. Rent, 
the Lord doth exchange his 
Seigniory with the Tenant 
for the Tenancy, & e con- 
verſo, by Deed indented, 
whether ſuch an Exchange 
be good, or not ? 106 


( 12.) Three Acres of 
Land to which an Advow- 
ſon is appendant are given 
in Exchage by F,N. to F. 
$. for a Chamber aſſigned 


Index of the Queſtions. 


by the faid F. S. at the E- 
leion of . N. and F.S. 
athgns to F.N. two Cham- 
bers, viz. an upper and a 
lower, and F. N. chooſes 
to have the upper Chamber 
and' enters thereinto, and 
7. S. enters into the Land 
whether this Exchange , 
which is uncertain in the 
beginning,be good in Law ? 
107 


Sixthly, To Releaſes. 


(1.) Man made a Leaſe 

for years, ren- 
dring Rent, ahd upon pay- 
ment of the Rent, the Le(-. 
{or made an Acquittance by 
a Releaſe of all Actions,Du- 
ties and Demands from the 
beginning of the world to 
the day of the date, whether 


the Rent to come were re- 


leaſed by it ? I15 

(2.) A Leaſe is made for 
Term of years, the Re- 
mainder for life, the Re- 
mainder over to another for 
Term of life, and he'in Re- 
verſion by his Deed doth 
releaſeth to them three and 
their Heirs', whether the 
firlt Leſſee ſhall have the ſole 
OM poſſeſſion 


poſſeflion of the Lands, as 
he had before ? ibid. 

(3.) A joint Eſtate is 
made to Baron and Feme, 
and to a third perſon.in Fee, 
which third perſon releaſcth 
all his Right that he hath to 
the Baron, whether the Ba- 
ron only ſhall have the 
Moitety that the third per- 
ſon had ? ibid. 

(4.) A Parſon makes a 
Releaſe of all Demands,whe- 
ther Tithes are thereby re- 
leaſed ? # -.. 200 

(5.) A Releaſe by the 
Feoffees of Ceſtuy que uſe 
_ to his Leſſee for years, how 
it ſhall enure ? ibid. 

(6.) Land is given to 
A. and B. for the life of C. 
the Remainder to the right 
Heirs of A. or B. who ball 
ſurvive; whether the Re- 
leaſe of A. to B. ſhall de- 
ſiroy the Remainder ? 26:4. 

(7.) The Grantee of a 
Rent charge for life, ac- 
knowleth a Statute and af- 
terwards, he releaſeth to the 
Ter-Tenant, whether the 
Rent upon this Releaſe ſhall 
be put in Execution upon 
the Statute ? 117 


(8.) Mortgagor” articles 
with a Stranger for the Sale 
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of the Lands mortgaged, 
and receives 50-1. of the 
Mony, then pending a Bill 
againſt himſelf, and the 
Mortgagee for a diſcovery 
and pertormance, &c. the - 
Mortgagor releaſeth to the 
Mortgagee all his Right and 
Equity of Redemption, whe- 
ther this Releaſe be good or 
not ? ibid. 

(9) A Relcaſe that go- 
eth by way of Extinguiſh- 
ment, being, made for an 
Hour, whether good for e- 
ver ? bid. 

(10.) Whether a Releaſe 
of the Leſſor after the Af- 
lignment of the Reverſion, 
be a Bar to the Aſlignee in a 
Covenant for Rent againſt 
the Leſſee ? 115 

C11.) Two Joyntenants - 
and one for Money, Grants, 
Bargains and Sells, and con- 
fhrms to the other, whether 
this ſhall amount to 'a Re- 
leaſe ? ibid. 

(12.) Land is given to 
two upon Condition, that 
they ſhall not alien, and one 
of them makes a Releale to 
the other, whether this be 
a Breach of the Condition ? 


119 
(13.)The 


(13,) Two Jointenants 
make a Feoffment in Fee, 
upon Condition , that if 
they pay 20 þ, before the 
Feaſt of Penticoſt, that then 
they may Re-enter; before 
the day one .of them relea- 
ſes to the Feoffee upon Con- 
dition, all his Right, Title 
and Demand ; the other 
Joyntenant pays the Sum at 
the day, and the Feoffee re- 
ceives it, whether by this 
Releaſe the Condition be de- 
ſtroyed ? ibid. 
'- C14.) Aleaſe was made 
for years, and after the Lel- 
for Deviſes the Reverſion for 
Life,the Remainder to ano- 
ther in Fee,in Watt brought 


by him in the Remainder 


in Fee againſt. the Leflee 3 
he counts that he in Rever- 
fion for Life had Releaſed to 
him all his Right , whe- 
ther this be agood oO” 

ibid. 


(15. I. N. Releaſes all 


his Right, that he hath to - 


all the Lands, which 7. S. 
has by deſcent, and he has 
none by deſcent, whether 
this Releaſe be void, or not ? 
. 120 

(16.) Whether there be 
any Diverſity in Law, where 
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the Difſciſce Releaſeth to 
one, that is by Title, and 
where he makes a Releaſe 
to one whois without Title? 
ibid. 
(17.) The Grantee of a 
Rent Charge releaſeth to 
one, that is Seiſed of the 
Lands, (in the Right of his 
Wife) and tv his Heirs,whe- 
ther this Releaſe ſhall come 
tothe Husband and hisHeirs? 
I21 
C18.) Whether the Dee. 
fealance of a Releaſe upon 
Condition ought to be men- 
tioned in the Deed of Re- 
leafe, or contained in another 
Deed', Signed, Sealed and 
delivered at the ſame time, 
with the fame Deed of Re- 
leaſe ? ibid. 
(19. Seven Joyntenants 
be, and four of them Re- 
leaſe to three, and one of 
the three releaſes to two, 
whether theſe be good Re- 
leaſes * 122 
(20.) Tenant for Life, 
Remainder in Tail, the Re- 
mainder to J. for Life, the 
Remainder over in Fee, to 
Tenant for Life , whether 
this.laſt Remainder man can 
transfer the Fee by his Re- 
leaſe ? ibid. 
Seventhly 


Seventhly, To Confirma- 
Leaſe is' made 


1107s, 
(1) 
A for two years, 


and the Leſſor doth confirm 
_ Eſtate of the Leſſee for 
2o years, whether this be a 
good Confirmation for 20 
years? 127. 

(2.) Whether the Con- 
firmation of the Dean, and 
Chapter, made to confirm 
the Leaſes granted by the 
Biſhop, requires any deli- 
very of the Deed ibid. 

(3-) Whether the- con- 
firmation of the Leſſor to 
the Aſſignee of part of the 
Land, ſhall extinguiſh the 
Rent of the whole ? 76:4. 

(4.) A prebendary of a 
Church Cathedral grants a 
Leaſe for years of parcel of 
his Prebend, and the Dean 
and Chapter confirms the 
Eſtate, whether this ſhall 
- bind the Succeflor, with the 
aſſent of the Biſhop? 128. 

(5-) The King ſeiſed of 
a Mannor with the Advow- 
ſon appendant, granted the 
Mannor to F. S. for life, 
and then granted the Man- 
nor to f. D. after the death 
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of F. S. Habendum una 
chm Adwvocatione; and 
then in Parliament, reciting 
both the Grants, confirmed 
them by Parliament, whe- 
ther the Advowſon paſled ? 
128 
(6) Lands are let to 
7. S. for life, who lets the 
lame Lands to F..N. for 
forty years, by virtue where- 
of he is in poſleſſton, the 
Leffor contirms the Efiate of 
F. N. and then 7. S. dies, 
whether the Leſſor can en- 
ter into the Land, during 
the Term ? 129 
(7-) Whether words can 
amount to a Grant, and a 
Confirmation of one, .and 
the ſame thing ? ibid.” 
(8.) A Confirmation to 
Tenant for life, and to'him 
in Remainder for life, to 
have to them, and their 
Heirs, how it ſhall Enure? 
| 130 
(9.) Where a Confirma- 
tion to the Grantee for life, 
of a Rent, ſhall be good by 
way of Enlargement, and 
where not ? ibid, 
(10.) A. is difſeifed, and 
after confirms the Eſtate of 
the Diſſeiſor, whether the 
Diſſciſor has a good Eſtate in 
{ce 


Fee: Simple, without - any 
mention made of the worg 
Heirs ? 13T. 
| (11.) Whether a Leaſe 

made by a Biſhop, before 
Conſecration, and confirm- 
cd by the Dean, and Chap- 
ter, be good to bind his 
ſucceſſor ? 131. 

(12.) Whether a Signiory 
in ancient demeſne can be 
changed by a Confirmation 
into Frank Fee? 123 

(13.) Whether a Con- 
firmation can be good in 
Law, that is made by a 
Confimator before a Title 
accrued to him, 133. 


Eighthly, To Attorn- 
: ments. 


(1.). A Signiory granted 
to I. S. for Life, by Deed, 
with a Remainder over in 
Fee, before any Attornment 3 
I. $. Tenant for Life dies, 
the Fenant Attorneth to the 
Remainder man, whether 
this be a good Attornment, 
as to make the Remainder 
Effectual ? 139 

(2.) A Leaſe is granted 
to I. N. for 40 years, and 
aſter another Leaſe to I. S. 
Habendum from the end of 
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the firſt Term, for 20 years, 
whether Attornment be re- 
aifite in this Caſe ? zb1id, 
(3.) I. S. Seifed of aRent 

in Fee, grants it to 1. N. 
in Fee, and before any At- 
torniment, the Grantor dies, 
the Tenant paying the Rent 
to the Grantee, whether 
this be a good grant in Law, 
there being no Attornament, 
made in the Life of the 
Grantor ? I40 
(4.) A Leaſe is made 
for Life, and then a Grant 
is paſſed of the Reverfion to / 
1. S. and the ſame Rever- - 
fion is alſo granted to 7. N, 
the Tenantattorneth to both 
of the Grantees , whether 
the Grants be good or not ? | 
ibid. 

(5.) A Leaſe for Life, 
and a Grant of the Rever- 
fion for Term of years, to 
commence after, whether 
any Attornment be requi- 
lite ? i#bid. 
(6. ) A Feoffment is made 

in Fee of a Manor, to which 
an Advowſon is Appendant, 


and Livery is made in the 


- demeſne, but no Attornment 


in the Caſe, what ſhall paſs 
| 141 
(7) 


(7. ) Grantee ofa Manor, 
before Attornment, grants 
the Advowſon, and then 
Attornment & made, whe- 
ther this Grant be good ? 

ibid. 

(8.) Where the Law cre- 
ates an Eſtate whether there 
Attornment be -neceſliry ? 

142 

(9.) Upon a Leaſe of a 
Reverſion whether Actorn- 
ment be neceſſary? 32b1d. 

(10.) A Copiholder Sur- 
renders his Reverfion, whe- 
ther there needs any Attorn- 
ment ? ibid. 

(11.) Whether a Rever- 
ſion of a Term for years, 
granted for a valuable Con- 
lideration, can paſs by the 
Statute of uſes, without At- 


- tornment ? I43 


(12.) What Advantages 
the Conuſee of a Fine may 
. take before Attornment, and 
what not ? ibid, 


Ninthly, To Sarrenders. 


't *Leaſe is made for 
(9 A Life, with a Rent; 
Tenant for Life grants his 
Intereſt to his Leſſor, and to 
others, whether this be a Sur- 
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render for part, or not ? 
150 

(2.) A Feoffment is made + 

to two, Habendum to them, 
and the Heirs of one of them, 
whether he that has the 
Freehold can Surrender to 
the other ? ibid. 
(3-) Tenant for Life the 
Remainder to FF. for Lite, 
grants his Eſtate to him in 
Remainder, for the Term 
of the Life of 1. $. whether 
it be a Surrender, or not ? 
IST 

(4-) Land is giyen to Ba- 
ron and Feme, the Remain- 
der to I. N. the Baron makes 


* a Diſcontinuance, and takes. 


back an Eſtate to him and 
his Wite, the Remainder to 
F. S. and dies, the Wife 
claims in, by the ſecond E- 
ſtate, and Surrenders part to 
I. S.. whether this Gift . be 
Surrendered to I. $. the Se- 
cond Remainder man ? ib;d. 

(5-) Tenant in Dower 
grants the Land to the Re- 
verfioner by Deed, by the 
word Dedi, Conceſſi and 
Confirmavyi for her Life, 
Rendring Rent, and for de- 
fault of payment a Re-entryz 
an Afſiſe was brought by 
the Tenant in Dower a- 
gainſt 


gainlt the Reverſioner of the 
Land, he pleads the Deed, 
whereby ſhe had ratified and 
confirmed the Land to him 
in Revertion, Habendum for 
the life of Tenant in Dower, 
rendring 5 /, Rent,which he 
was ready to pay, but re- 
fuſing to uſe the Deed, as a 
Grant, claimeth it as a Sur- 
'render, whether it ſhall be 
taken as a Grant, or as a Sur- 
render ? 152 
__ (6.) If a man Surrenders 
his Leaſe for a leſſer Term, 
whether his former Leaſe be 
Saurrendered, or not ? 3zbid. 
(7.) Whether a diſcon- 
tinuance can be made by a 
Surrender, made to him in 
Reverlion? ibid. 
(8.) Whether the Accep- 
tance of a Leaſe for years, 
can be a Surrender of an E- 
ſate for Life ? 153 
(9.) Tenant | in Socage 
made a Leaſe for four years, 
and died, his Heir within the 
Age of eight years, the Mo- 
ther being Guardian in So- 
cage, Leaſed by Indenture 
to the ſame Leſſee for 14 
ears, whether the firft Leaſe 
bh Surrendered or not ? 
ibid. 
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(.10. ) Tenant for Life 
grants his \ Intereſt to the 
Leſſor, whether this ſhall 
enure as 4 Surrender, or a 
Grant ? ibid. 

(11:) Whetlier ofe_Te- 
nant for years can Surren- 
der to another Tenant for 
years ?  #bid. 

(12.) Whether by the 
Husband's acceptance of a 
new Leaſe, the Term which 
the Wife had to anothers 
uſe (hall be deemed a Surren- + 
der ? 154 

(13.) A Surrender made 
by the Husband, to Leflee 
for years in the right of his 


, Wifes Eſtate, whether good? 


ibid. 
(14.) A man Leaſfeth 
Land for 60 years, the Leſſee 
makes a Leaſe of part of the 
Term to the Leflor, Ren- 
dring a Rent, and then the 
Leſſee makes a Surrender to 
his Leſſor, whether the S& 
cond Rent be extinguiſh- 
ed ? "Ine 
(15.) A Leaſe to B. for 
Life, Remainder to C. in © 
Tail, B. infeoffs C, and his 
Wife in Fee, C. dies with- 
out Iflue, J/., enters for a 
Forfeiture, whether the En- 
oy 


try of }/. be Lawful, or 
not ? ibid. 
(16.) Whether there be 
any difference betwixt a 
Surrender, and Reſignation, 
and what that may be ? 
ibid. 
\ 
Tenthly, To Bargains and 
eh 


I.) Hether upon a 
. w Bargain « and 
Sale an uſe can be raiſed out 
of an uſe? 62 

(2.) Whether in ofead- 
ing a Bargain and Sale, it 
be neceſflary toſhew in what 
Court it was inrolled ? 

— i#bid. 

(3.) A Bargain, and Sale 
without Enrolment, how 
it ſhall Enure ? 163 

(4-) How a Bargain and 
Sale ſhall Commence, and 
when it (ball be enrolled, 
according to the Statute of 
. 27 H.8.c.16, ibid. 
(5.) Bargain and Sale by 
| deed indented, raade to 
F. S. and before Enrolment 
a Bargin and Sale is made 
to another, the later fiſt 
enrolled, and then the for- 
mer is {o too, within the 
{ix months, whether the 
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Enrolment of the firſt deeds 
be good, or not? ibid. 

(6.) What Leaſe is ca- 
pable of a releaſe to make a 
Bargain and Sale ? 164. 

(7.) A. ſeiſed of 'a Rent 
charge in Fee, the Rent be- 
ing Arrear, by Indenture of 
Bargain and Sale, duly en- 
rolled, grants the ſaid Rent, 
and Arrears thereof to B. 
whether this be a goud 
Grant for the Rent and 
Arrears ? ibid, 

(8.) Whether the En- 
rolment of a Bargain and 
Sale, ought to be within 
iix Months of the date, and 
not- of the delivery? 165 

(9.) Two Jointenants 
leiled per my & per tout 
one of them by'deed, doth 
Bargain and Sell, Toruns 
Statum Suum, the .other 
dies, before the Enrolment, 
whether a Moiety© only 
paſſes or not ? ibid: 

(10.) Two Jointenants 
be, and one of them Bar- 
gains and Sells the land by 
deed indented, and dies be- 
fore Enrolment , whether 
his Fellow ſhall have it by 
Sirvivorſhip ? 166 

(11.) A Bargain and 
Sale is made with a Letter 
of 


of Attorney to make Live- 
ry of Scilin, and\before En- 
rolment the Livery is execu- 
ted, whether the Grant 
ſhall cake Effet by the Li- 
/ very or Enrolment ? zbid. 
(12.) Whether a Bar- 
gain and Sale for divers 
Cauſes, and Conſiderations 
can be good in Law, with- 
Out a ſum of Money ? bid. 
(13) Leſſee for the life 
of another,” Bargains and 
Sells by deed indented, and 
enrolled , and afterwards 
levies a Fine to the Conu- 
ſee, ſur Conuſance de droit 
come ceo, &, Whether 
this be 4 Forfeiture of the 
Baxgainees Eſtate? 167 
(14.) Whether Land (hall 
paſs from the Bargainor to 
, the Bargainee, the Bargai- 
nor having not at the time 
of the Bargain and Sale, 
made any Eſtate or Intereſt 
.therein to contra& for it ? 
* ibid. 
(15-) Land given in 
Tail to 4. the Remainder 
in Fee to his Siſters, being 
his Heirs at the Common- 
Law. 4. made a deed in 
this manner, wiz. I the 
ſaid A. have given, granted, 
and confirmed, for a cer- 
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tain piece of Money, ee: 
without the words Bargain- 
ed and Sold, and the Ha- 
bendum was to the Feoffee 
with warranty againlt 4, 
and his Heirs, and a Let- 
ter of Attorny was to make 
Livery and Seifin, and the 
deed was in this Wiſe, To 
all Chriſtian People, '&Cc, 
and the Deed was enrolled 
within a Month, after the 
making of it; afid ho deed 
was indented, althg* the 
d 


words of the deed were in 


the Form of a deed Poll; 


and four Months after the 
delivery of the deed, the 
Attorny made Livery of 
Seifin, 4. died - without 
Iflue, and the Siſters en- 


tered, and the Feoffee ou- = 


ſited them, whereupon they 
brought an AQtion of Trel- 
paſs, whether this Convey- 
ance ſhall Enure by way of 
Bargain and Sale, or of 
Feoftment ? 168 


Eleventhly, To Dewviſes. 


t.) Eviſe of Lands to 
; D F. S.. for lite, 
Remainder to his Heirs 
Males, and to their Heirs 
Males of their Bodies 3 the 


Devi- 


| 


w 
we 
4 


' F'*.\ 


4 4 » 
* 
TY. IRC) 
. " 8; = ws Crs 


| Devi $.. has if 
ming. 2 bo i(- 
e 2 Son, and 7. S. dies, 
IP the Son of the 
; —_ ſhall inherit ? 178 


.(2-) Whether Survivor- 
fp can take place in Devi- 
ibid. 

TY A. Tenant for lite, 
Remainder over in Fee, Te- 
pant for life refuſeth to take 
by the deviſe, whether he 
in the Remainder after the 
death of 4. may lawfully 
enter ? ibid. 
(4) Whether a perſon 
can take an Eſtate for lite 
by Implication ? 179 
(5) A deviſe of land to 

a man by ſuch words, &c.To 
him and to his, or by ſuch 
words, &c. To him to do 
his Will therewith, whether 
the Deviſce can rightly claim 


' a Fee Simple in the ſaid 


land ? ibid. 
6.) A man make his 


| Will, and willeth, That his 


Executors (hall ſell his land, 
or-that if a man by his Will 
deviſcthhis land to his $:xe- 
cutors/to be fold, and dies, 
one of the Executors refuſes 
the Adminiſtration \of the 
Goods of the ſame Teſtator, 
before the Ordinary, whe- 
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ther the other Executor can 
ſell this ſame land to the re- 
lng Executor ? 180 
(7.). A Deviſle is 0.J.S- 
of Lands holden. in Socage 
by theſe words, I releaſe all 
my Lands to ]. 5. and bis. 
Heirs, whether F.S. has a 
Fee-fimple in theſe Lard:? 
190 
(8.) A Deviſe of Lands 
to his two Sons to be equal- 
ly divided between them, 
whether they be Jointenants 
ox no ? ibid. 
(9.) Lands holden in_ 
Socage, are deviſed to F.S. 
to perform his laſt Will and 
Feftament, and to pay his 
Debts -and Legacies, whe- 
ther by this Deviſe 7. 8. 
upon performance of the 
things aforeſaid hath a Fee- 
{ſimple in the Lands?  18r 
(10.) Whether in a Will 
Acres of Meadow ſome 
Miles diſtant from a Mefſu- 
age will paſs by the words 
Appurtenances? ibid. 
(11.) A Deviſe to five 
Men, their Heir and Afﬀigns, 
all of them to have partand 
part like, the one to have 
as much as the other, whe- 
ther they be Jointenants or 
Tenants in Common,? 182 


Q (12.) By 


- ( 22. ) By a Deviſe of - 
Lands, Meadows and. Pa- 
es, wheth _ 

i 
2 - What paſſes by 
this £2 [Livelyboed] in 
a Will, according to the 
Cuſtom of Londen ? 183 


iy 14.) A Man having two 


ters, his Heirs doth 
deviſe his Land to them in 
Fee 3- what Eſtate have they 
by this Deviſe ? 183 
(15;) L. ſeifed of Lands 


in Fee, deviſeth it to two | 


perſons equally and to their 
Heirs, whether this makes 
them Jointenants or I 
nants in Common'? 184 
(16.) A Man deviſes his 
Land to his Wife, during 
her life, Remainder over 
Exitus ſuo, and he has a 
Son and a . Daughter, and 
dies ſciſed, whethei a Daugh- 
ter ſhall take any part of the 
Land ? ibid. 
(17.) A Deviſe to (ell 
Lands without naming who 
ſhall, ſell them, whether the 
; Deviſe be void or not ? 185 
| 2,» Antbro-agAhe Re- 
proximo de ſangui- 
ne RE the 7 Device, Hs 

the time of the falling of it, 
we” two Daughters, whe- 
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ther qne or both Sore 
w?.*. | 
(19.) By a Denſe 4 
reſt of my Lands, ; 
paſles ? | 
(20.) A power reſerved 
to D. to revoke a Deed b 
writing, ſubſcribed and 


ed by him in the preſence E | 


of two or more credible - 
Witnefles in words; 
Oc. D. makes his Will in 
writing in the of 
twacredible witneſſes with- - 
out making an expreſs Re- 
vocation, whether this be a 
a good Revocation'?  1$6. 
(21.) Lands are granted 

to two" Men, and the Heirs - 
of one of them, whether 
the Reverhion be deviſable ? 
ibid. 

(22.) T give all to my 
Mot her, all to my Mother, } 
whether Lands can paſs by 
theſe words ? 186 
(23-) 7. and two others 
were Tenan's in Common 
of a Manor 3 7. makes his 
Will in writing of his third 
pam, and then by Inden- ' 
ture and Fine, Partition is 
made between” theſe - Te- 
nants in Common 3; whe- 
ther this partition be-a Re- 
vocation of the Will ? 3879 | 
(24.) 


an Efiate in in 


1949/8 Cane 
te, whether 


a hw, me e, 
| " theHeirof the Deviſee (hall 


the Curate for the time >. 
ibs 
ot .) Lands were deviſed 
to two Daughters, equally 
to be divided, and to the 
farvivor of them, whether 
this be an Eſtate of Joynte- 
__ Tenancy in _ 
I 
gs th ) A mandeviſcth by 
his Teſtament tohis Daugh- 
ter Fane, Totam terram 
Suam in Dale, Habendum 
Sib, _ heredibus de Cor- 
e [uo Lepgitime procreatis, 
a” by he fave Will he 
deviſes to Awne his Daugh- 
ter, 'Totam terram ſuam in 
' Fenura I. S, in the Coun- 
* ty of Hartford; wherein 
Truth Dale was in the 
County of Hartford, and 
Parcell of theſe Lands were 
in the Tenure of 7. $. whe- 
there Fane ſhall have the 


- Lands in Dale in the Te- 


nure of 7. S. by the firſt 

| words, orſhall have them b 

| - the aft words ? bid, 

| (27.) A man devilſeth to 
- his 2 Sons paying his ow 


Ta ot rom 


want of be-. 


hold the Eſtate in Truſt for 


what Eftate ſhall they have? 2 


employ them, upon her ſelf 
and her Sons, at SF be Will 
and Pleaſure, what Eſtate 
has the Wife, or whether 


a Fee thereby ? i189 
(29.) A man deviſeth his 
Lands to his Wife, de anno 
in anmum, until Foby his 
Son ſhall come to the Age 
of 20 years, and dies, the 
Wife enters 3 Jobn the Son 
dies before he comes to the 
Age of 20 years, whether 
the Intereſt of the Wife, be 
determined by the death of 
the Son, before 20 years ? ib. 
(30. ) A man deviſes his 
Lands to his Eldeſt Son in 
Tail, and that the Execu- 
tors ſhall take the Rents 
of the Lands to the intent 
to find him, and his yon- 
ger Brother at Schooll, till 
they come to full Age, whe- 
ther the Executors had an 
Intereſt in the Lands till the 
full age of the Devilce ?x 90 
(31.) The Father fciſcd. 
of Lands, is bound in an 


Obligation and deviſeth his 
Lands 
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Land to his Wife, undil his 
Son 


by deſcent, or « cantra'?191 

(32.) A deviſe of ſeveral 
parcells of Land to feveral 
perſons, and the ſurvivors 
to be each qthers Heir, what 


Eſtate me I91 
(33-) A man ſeiſed of a 


ſeile 
nnor, . parcel jn-Demeſn, 


parcel in iervice, devil- 

eth by his Teſtament to his 
Wite, during her Life, the 
Demelſin Land, and alſo by 
e fame Will deviſes unto 

- h&r all che Service of- the 
chief Rents for 15 years, 
and further by the Teſta- 
ment, he deviſcth the Man- 
nor to another, - after his 
wiſe's death, whether "this 
deviſe can take effeCt for any 
part of the Mannor as to the 
'S until the wife's 
192 
(34.) In a Replevin the 
Caſe was, L. #. being 
his Will did deviſe all his 
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Lands, rand Tenements to 
before his death, made a 
deed of Feoffment of the 
fame Lands, and when he | 
ſcaled the Feoffment, | he } 
asked if this Feoffment will 

hurt this laſt Will, and-if 


| it will not, 1 will ſeal it, } 


and then ſealed, it and made 
a Letter of Attorney to make 
Livery in any of the faid * 
lands 3 the Attorney made 
Livery, but not of the lands, 
which were in Queſtion, and 


then the Teliater died, and - } 


the Queſtion was, whether 
the deviſee, or the Heir 'of 


the deviſor ſhould have the 


land ? 192 
(35-) Aman deviſed his 
land tohis wife for fear, and 
becauſe he was in doubt, 
whether he ſhould have iſ- 
ſue, or no» he further will- 
ed by his will, That if he 
ſhould not have any iſſue by 
his wife, that then after the 
death of his wiſe, thelands 
ſhould be fold, and the mo- 
ny thereof coming, diſiri- 
buted to three of his Blood, - 
and made his wife, and a- 
nother his Executors ; the 
Execntors after his death 
proved the Will, the other 

Exe- 


"x 


$: Exon dot,” and the 
1 wiſe ſold the lands, whether 


* 


F-. the fale good; or not ? 123 
* _(36,) Whether general 
words compriſed in a Will, 


; : ean inlarge ſpecial IO 


fore init? 


194 
1 (37.) ADeviſc of all my 
Lands in A. whether it paſ- 


F fcs Lands afterwards pur- 


3 chaſed there, 1 nit, ie 
4 toa Stranger that they ſhall 
{| goasthe reſt ? ibid. 

(38.) A Deviſe of Lands 


in poſſeſſion and in Rever- 


4 fion upon an Eſtate for life 


to three Executors to ſell, 

to pay debts, one Executor 
dies, Tenant for life dies, 
Sale by the Survivors, whe- 
ther good, or not? 195 
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(39-) A deviſe of [ands 
in 4. (the ſame being in £. 
and B.) to his yongeſt Son 
in Fee, and if he die with- 
out Iſae, his Wife to. have 
the Lands, whether ſhe ſhall 
have only the Lands in A ? 

196 

(40.) A deviſe of a houſe 
with the Appurtenances, the 
Houſe being Copihold, the 
Lands Freehold whether 
the Land, tho? uſed with” 
the Houle, (hall paſs ? 197 

(41.) A deviſe to one, 
and to the Heirs Females of 
his Body begotten, the de- 
viſee hath a Son and Daugh- 
ter, and dies, whether the 
Dau ater ſhall. enjoy the 
Lan 198 


The Queſtions handled in the Firſt Part are, 373+ 
The Queſtions handled in the Second Part are, 250. 


In all, 623. 


